Day 1 Cayman Islands 3rd February 2009
1 Tuesday, 3 February 2009 1 contact with Susan, will you please give her our best
2 (10.30 am) - 2 wishes. Hopefulty we will get a good distance today.
3  THE CHAIRMAN: Welcome to Lancaster House, aplace where | 3 THE CHAIRMAN: Well, just running through the corrections
4 many constitutions have been made - though not for 4" that] bave noticed, if you have the latest drafi, the
5 quitealdng time -- and Tam very plad to see some of k] first one is on page 4. On page 4, yon will see in
6 ‘the faces whoe were here in Decernber 2002, when we got 6 subsection 3, near the top of the page, it refers in the
7 quite a long way down the road. As far as my memory 7 second and third line to “cath or affirmation” in both
8 takes me, but correct me if | am m-oﬁ_g, 1here was g lines and the words "or affirmation” can be deleted
9 certainly Kurt, Alden, Edna, McKeeva Rolscon and me. 9 because right at the end of section 123 cath defined as
10 That is it, T think. ' ' . 10 including affirmation, so it is 1ot necessary to say "or
11 Welcome to everybodj_»". Iam in a smaller team this 11 affirmation”. o _
12 time, and T had bettgr explein, I am hoping that 12 And then in section 7(1), hallf—way down the page,
13 Michée] Bradley will join us around lunchtime, it he is 13 there is a reference to section 60(4); that should be
14 - | able to get through from Somerset by car, It was 14 60(3), soa cross-reference that failed to pick up ona
15 impossible for him t¢ get down by train yesterday. 15 first reading. )
16 Tragically, Susan Dickson, my "hardnu" legal 16 The next one is on page 11, and an page 11 for some
17 " advisor, is not with ns and won't be with us this week 17 reason, this may not have happenad in the printed .
18 because her father is having to undertake serious 18 versions you have, but the preambular bullet, "a country
19 . swgery tomomow in Glasgow, so Susan has gone up to 18 with 2 vibrant and diversified economy which provides
20 Glasgow to be with him and her mother. So we hops 20 full employment", has on-my copy come out hoth atthe
\*’ 21 everything will comne out all right in that respect. 121 bottom of page 10 and at the top of page 11, but I am
22 So waare a bit dennded. ‘Helen (Inaudible) got ub 2 sure that in the electranic version there is oﬁ]y one of
23 from Hampshire, risking and‘li.mb to get here, Sara is 23 those; it may have come out all right in your printed Y
24 back with us, who had sadly to miss the second round. 24 versions. So I will chriously check that with the
25 Tthought we would iry to spend today dealing with some 25 electronic version.
Py Page 1 "Fage3
1 - technical issues. For example, I been throug_h the draft 1 The next one is on page 21. Now here in the middle
2 and found few small ervors which 1 would like to point 2 Section 13(5), it says: ' -
3 out 10 you in 2 moment, so that we are all reading from 3 "In this seetion ‘permanent resident’ has the
4" -the same docurnent and if you.spotted any errors then you 4 meaning assigned to in the immigration laws for the
5 can tell me, obviously. 5 Cayman Islands”, end 1 I‘Eink it would be better to add
6 Then [ know that the Minister will be ina much -6. at the end, "for the time being in foree'; 'in the
7 better frame of mind when shcjoins U8 tomorrew —~ 7 immigration laws of the Cayman Istands for the time
8 Thope that ghe will -= if we have cracked a few of the B being in force." .
9 °  tenowstanding points, orat least had a good Jook at 9 The reason for that is thét unless you make it
- O 10 themn and mininised the tumber of issues betweaen us for [0 clear, "for the time being in force”, there is a doubt
S 11 herto have to deal with, 11 about which immigration laws in the Cayman Islands we
12 . Sossl wnderstand it, the Govemor(‘?} is on the way 12 are talking, and obviensly you want to have the one
13 butstuck 2t the moment in Essex. Jeffrey Jowell is in. 13 - thatls current at the time. '
14 Glasgow, having been diva'rieﬁ, and probably won't join 14 MR MCLAUGHLIN: Good morning, sir, in that case then might
15 us today but we will try and manage without him. There 15~ Tsuggest that we lose the capital letters that start
16 "are enough lawyers in the room, I think, io be ab]le to 16 Immigration Laws, so that it ...
17 orack on ahead. ' ' 17 THE CHAIRMAN: Yes, okay. Ithink that is —
18 Unless anybody would like to say anything to open - 18 MRMCLAUGHLIN: The alterniative could be the immigration
19 once the wires t}ave been made safe - [ would like to 19 law, whatever, what year it is now or, or legisiation
20 menticn, first of all, to start, just a few litlle 20 which replaces whatever form of language.
21 ermrors that I found in the text. Would you like to say 21 THE CHAIRMAN: Wel, I think if you say “immigration laws",
22 anything? : . ) 22 with 2 small 1 and L; “for the Cayman Islands for the
23 MR TIBBETTS: Mr Chairman, just to quickly say that we are | 23 time being in force”, so it covers it. So whichever is
24 grateful' for you hosting this, and we look forward to 24 the one at the time we are looking at — _
25 continuing it fomorrow and Thursday znd if any'one isin 25 The next one is way down on page 58, and here it is
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1 the fourth line in section 80, and I remember vividly 1 points here, The first and easiest one is that in the
2 the second ground saying: 2 definition of “gath’, it says "gath and the Quesn's
3 _“And'the Governor shall forthwith advise the 3 affirmation”, and it has stray inverted commas, The
4 Speaker”, and [ forgot to put "forthwith" in, which is 4 inverted commas after "affirmation” should be deleted in
5 a shocking omission on my part, o I armn happy to put it 5 the definition of "oath".
6 back in. I love the word "“forthwith®, It&s very 6 Now the one above that is Minister, the definition
7 important becanse the Governor must not delay if this 7 of "Minister”. It means: '
3 ever cceurs, which is veryunlikely. He tnust not delay. - 8 "A member of the cabinet who is appointed 2 Minister
9 Soitis: , ) o under section 44." ,
10 "The Governor shall forthwith advise the Sp-eakér of 1¢ " Then when I looked back, [ see that the Premier is -
11 that hearing." . i1 appointed actually under section 49, and also there was
112 The next one is on page 1. 12 a question raised last time about whether the word
13 MR TISBBETTS: Mr Chairman, I don't know if it's an. 13 "Minister” includes the Premier, and actually there are
114 appropriate time but there i5 2 question on. 7(9), which 14 other places which says “the Premier or other Minis_ter",
15 relates to what you just said, or should F wait until 15 so it's quite clear that the word "Minigter" does
16 you finigh? I don't want you to lose your train of ~ |16 inclnde the Premier. But if you then come to this
17 thought. : 17 definition, and it doesn't mention the Premier, who is
|18 THE cHAIRMAN: Okay. Cenl just finish the list and then we | 18 not appointed under section 44, it could be confusing,
~+ 119 . will comeback 10 it because after | have done this Iam 19 So I thought it would be good to change this definition
60 _ 20 going ta ask you whether you have any points on the 20 slightly to readt:
21 thing. o ' 21 "Minister means a member of the cabinet who is
2z On page 61, half-way dovm, you will ses the 2 appointed as the Premier or as another Minister under
23 .m.unberiﬁg of the subsections has gone a bit screwy and 23 section44." .
24 there are two subsections 2, So the one which bcgins, |24 "Prermier or as another Minister"; that makes it
125 "The chairman of an électoral ...", that one shouid be 4 25 clear the Premier or another Minister under section 44,
- Page5 Page 7
1 tather than 2. 11 Then alittle bit further down, you will see:
2 The next one is page 63; yon will {ove this one. 2 "Premier' means the Premier appointed under
3 There is a stray camma in 90(1)(b)(i), it has 2 swray 3 section 49."
4 comma and the comma there should be deleted. It is 4 MR MCLAUGHLIN: Wouldn't it read better if it simply said,
5 always good to coms a¢Toss a stray conma, 5 "sppointed as the Premier or other Minister"?
6 MRBUSE: Could you go back to that, sir. 6 THE CHAIRMAN: Well, that would do, yes:
7 THE CHAIRMAN: Section $3(1)(b)(ii), there is a stray comma | 7 "Means a member of the cabinet who is appeinted as
8 after the word "attained", which should be deleted. 8 the Premier or .." .
o K2 At page 64,. at the beginming of Section 91(1): %  MRMCLAUGHLIN: Or other Minister, yes.
. /) |10 "A person shell not be entitled to be registered as 10 THE CHAIRMAN: Yes, full stop, and do away with the
k- 11 an elector”, rather than “a elector, 1i reference to "under section 44"? I think that would be
12 The next one is page 75, Now again'this might be 12 fine, actually, ) .
13 a print-off problem, but my printed off version at the 13 Now there is one other thing on this page and thai
14 | ‘top of page 75 is missing 2 9. It is probably still 14 is I suggest putting in, above a definition of
15 there in the fashion, we wiil obvieusly check that, On 15 “Minister", a new definition, "legislamre™
16 mine the words, "In relation to an award granted bafore 16 "Eegislature' means the legislatre established by
7o 17 section 59(1)." '
18 MR TIBBETTS: Itaveit. . 18 And the reason for this is that there are many
19 THE CHAIRMAN: The tiext one is page 77. 1am nearly 19 references to legislature, and the ohe that caught my
20 finished. Again there's subsection number right at the 20 eve right at the beginning is in the covering order
21 top of the page. There are two subsection 6s you will 21 which crops up insection 5(2) as a result of the
122 see, 50 the last one begioning: 22 discussion we had in the second roumd. This is on pagé
23 "The Auditor General shall submit the ..." 23 3: '
24 That should be 7 rather than 6, page 77. 24 "The legislature made by law makes such amendments
25 The Jast one is ozt page 83, There are 2 couple of 23 to any existing law."
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Day 1 Cayman Islands : 3rd February 2009
I The question immediately arises: what is this 1 draft of January 20, section 79 (1), sir, and 1 wish to
2 legislature? And so I looked to section 1(23) and there 2 jOR your memery.
3 isn't a definition of it. SoI thought it would be, for 3 THE CHAIRMAN: Yes. . _
4 the sake of clarity, 2 good idea to say, in 4 MR TIBBETTS: Unforunately His Excellency isn't here but
5 section 1{23): ' 3 I think we can proceed with him being absent. Asit -
6 "legislature means the legislature established by 6 reads in your draft:
7 section 59(1)." 7 "The Governeor may, within 60 days of receiving it,
8 Bearing in mind that iegislature is not the same as 8 return to the legislative assembly and it will either
9 alegislative assembly; the legislature is the 9 (inaudible} him or her for his or her assent,
10 legislative assembiy and the Queen as section 5%(1) 10 transmitting with it any amendments which he or she may
11 says. ' 11 recommend and the reasons for them and the assembly
12 That concludes my Fist of nitpicks and for the sake 12 shall consider such recommendation.”
13 of good order I would like to ask you, with some 13 My memory tells me that when we discussed this
14 trepidation, if you have any poinis you came across when | 14 issue, the whole idea was to {ix 2 time period by which
15 reading this through or any new points that you want to 15 the Govemor ghall. .
16 mention, so that we know what the scope of the task 16 MNow, there is the qu&st]on here of the way thisis
17 before us is today. 17 worded it would simply replace the word "may™ with
8 I mean, thisis in “addition to the ten outstandmg 18 "shall", whether or not that would apply to every single
) 19 points listed in the note on page 1, and [ am aware of 19 bill in having to return it, and the whole idea of this
O 20 three poi_ms in addition 1o those ten. . 20 subsection is only referring to those where any _
21 One is the appropriateness of kesping references to 21 amendments are required, and the idea was to give a time
2 Caymanian status, bearing in mind the latest immigration | 22 Timit 60 days by which time he shall. ’
23 law which, ag | understand it, does away with Caymanian | 23 So without having the wording provided, although
24 status and simply has one categery of belonging, which 24 there was a sugpested wording before now, but the point
25 is Caymanian. “That is my understanding but it would be | 25 is that as this is worded it does not accomplish the
Page & Page 11
1 interesting 10 hear your view on that. We can come back 1 intent is what I'm saying. But 1dor' think the cure
2 to that in a morment. ° 2 is simply to replace the word "may" with "ghall",
3 The second point is whether to kecp in the 3 THE CHAIRMAN: No, it won't because the Jast thing you want,
4 constifution, 2s a constittional right, the right to 4 I imagine, 13 to obhge the Govemor within 60 days to
5 ial by jury of a person indicted before a Crown Court, 5 return every bill to you.
& If you remember, this crops up in section 7(2)g): - 6 MRTIBBETTS: That's my point. .
7 “ .. when charged on an indictment in the Crown 7  THE CHAIRMAN: Ik provides a discretion at the moment by
8 Court to have the right to trial by jury.” 8 saying “the Governor may".
9 And I raised the question last time as to whether it 9 MR TIBBETTS: But when we -~ if T might - when we were
O R [ would be sensible to have that 28 a constitutional right 10 talking, we came to the agreement that 60 days is fine
K . 11 which is not required by any international treaty 11 ag the time limit by which he shall retum it. So1am
12 aobligation, bea.nng in rnind that there may be 12 saying we need to reword this section, I believe, i
13 exceptional cases where you will want in the futare to 13 speak to those bills which will require amendment and
i4 legislate for trizl by judge alone in cerlain 14 say that “the Govemner shall return”, It says “may”,
15 . circumnstances. Idon't know whether you have thought 15 MRBULGIN: If he decides earlier this within 60 days he may
16 about that one or have an answer on it. 14 remurn if there is (inaudible) a reason for him to this
17 The third issue I amn aware of is that T have seen 17 is within 60 days. :
18 a letter from the Chief Justice raising a number of 18 MR TIBBETTS: Itake your pomt, sir. I don't wigh to be
1% points, some minor points and some policy guestions, (9 rude, but I am a lay person and nat a lawyer, I think
20 But [ guess we have 10 take alittle time to look at 20 there are more lay people in the word than lawyers, and
21 that when you are ready. ' 21 Tunderstand what you are saying. ’
22 But other than those points, cutside the list of ten 22 - MR BULGIN: What you hoping to achieve if youmah.ng it
a3 ... BOE over to you if you let me kmow if you have any 23 word-specific the "shall™ at the end of the sentence
24 issues. You mentioned one. 24 {inaudible) when he decides to do g0 must do so within
25 MR TIBBETTS: Thank you, Mr Chairman. On page 57 of the | 25 60 days, that's all.
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Cayman Islands
1 THE CHAIRMAN: I was thinking of that. So if we took out 1 60 days of receiving it, transmitting with it au'y
2 the words in commas, "within 60 days of receiving it”, 2 amendments which he or she may recommend and the reasons
3 and then at the and we put 2 semi-volon after 3 for themn, and the assernbly shall consider such
4 "sapomisendation” a.nd.put ine 4 recunmehdaﬁon,"
's "But if the Governor ..." 5 MRMCLAUGHLIN: Mr Chairran, if e might move on, if we
‘6 MR TIBBETTS: A semi-colon after "recommendation”. 6 - couldtalk a little bit about the Cayman Islands'
7 THECHAIRMAN: Yes, and then it Tuns on: 7 status, the Caymanian poiﬁt :
2 *... bul if the Govemor wishes o exercise this 8 I'm having a note sent to me by one of my lawyer
9 pawer, he or she must do o within 60 days of receiving 9 friends, who specialises in immigration, on this. But
10 thebill” o 10 Baving discussed it with him and having thought about it
11 - MR TIBBETTS: "He or she shall"? 11 myself, I'think the easicst way to deal with this isto
12 THE CHAIRMAN: You could have "and" rather then "but™: 12 put a definition in which says that Caymanian has the
13 *... and if the Governor wishes (o exercise this 13 meaning ascribed to it in the immigration law, or
14 power, he or she must to so within 60 days of receiving 14 whatever the correct (inandible} of that. Because that
15 thebill" : 15" lawhas a saving provision, whicl is save persons vho
16 "Shall" rather thar “must"? “Shall do so within 60 16 were granted Caymanian statusg, the old (inaudible). So
17 days of receiving the bill." 17 Lam pretty sure it will be fine. Then we con-change
18 ls everyons happy with that? 18 all references to Caymanian status throughout the
18 MRMCLAUGHLIN: MrChaiman, might | suggest s simplerway, | 19 document to simply Cayman,
20 rather than the proviso? If we start that subsection hy' 20 THE CHAIRMAN: Well, that was the conclusion we reached so;
21 saying, "Where the Goveror wishes to return any bill to 21 for example, on page 82 we will change the definition of
22 the legislative assembly, he or she shall", and then the 22 "Caymanian" to read: .
23 rest of it is fine, rather than a proviso, which is I 23 “Caymanian has the meanicg defined fn or ascribed to
24 think a bit cumbersome: 24 it in the immigratign laws of the Cayman Islands for the
25 " where the Gavernor wishes to retum a}ly bili to 25 time being in fores”
Page 13 Page 15
1 . the legislative assembly he or she shall .." 1 {Inaudible) The rest of the definition a3 it now is
2 The _at‘torney has seggesied where the atiomey 2 would be deleted, so that it would simply say:
3 decides, rther than wishes. 1dot't kave a problem 3 "Claymanian has the meaning ascribed to it in the
4 with that. . 4 imumigration laws of the Cayman Isiands for the time
5 THE CHAIRMAN: We have to deal with the bit as it uns on: 5 being in force,"
6 "Ha or she shall within 60 days of receiving it, 6 The definition of *Caymanian status” would be
7 return it to the sssembly transmitting with it any i deleted and we would do.the same thing in section 29 for .
8 amendments ..." 8 the right dafinition.
9 ", apy bill pmeﬁted to him or her transmitting ¢ MR TIBBETTS: Mr Chair, if you would forg_ive meE, Cat you
10 with it any amendment which be or she may recommendand | 10 just rup that one more time/
11 the reasons for them ... (Reading 1o the words)... such 11 THE CHAIRMAN: Yes, sure. On page 82, section 123, the
12 recornmendation.” ; 12 definition of Caymanian would be changed. All this
13 All nght? 13 stuff about a person who possesses Caymanian stans.
14 * "Shall doso ..." . E 14 which is the (Inaudible} would be deleted. Inﬁtcad it
15 MRMCLAUGHLIN: Yes,sir, The first line should say "return | 15 © would simply say:
16 it", saying, "he or she shiall do so within 60 days of 16 "Cayimanian has lhe meaning aseribed to in the
17 receivingit”. Yes. 17 immigration laws of the Cayrnan Islands for the time
13 THE CHAIRMAN: "Transmitting with it any amendments”. 13 being in foree.™
19 Splendid. Thank heavens we have the Speaker here with 19 MRMCLAUGHLIN: Ascribed to it?
20 u - 20 THE CHATRMAN: You could say "defined”.
21 MR MCLAUGHLIN: Drafing by committee is such fun. 2] MR MCLAUGHEIN: "Ascribed” is a nicer word.
22 WS MOYLE: Can you read that? ) 22 THE CHAIRMAN: The definition undemeath "Caymanizn", whick
23 - THE CHAIRMAN: What ] have down is: 23 is "Caymanian status", that one woutd be deleted
24 "Where the Governor decides to refurn any bill w 24 altogether. . . -
25 the legislative assembfy, he or she shall do so within 25  SPEAKER: Mr Chairman, {inaudible} the entire application
Page 14 Page16
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Day 1 Cayman Islands 3rd February 2009
1 for the time being in force, that means at the time of 1 could go back to 79(1), if 1 understood how we had it
2 bringing the canstitution -= - 2 worded prior, the reference to "presented fo him or her
1 THE CHAIRMAN: No. Itmeans it has an ambulatory meaning, | 3 for his or her assent”, are you deleting that?
4 20 that Mor the time being" is whenever the . 4 THE CHAIRMAN:. Yes.
5 constitution comes to be interpreted, after it has come 5 MR TIBBETTS: Are you saying that there is 110 need to have
6  into force. "For the time being in force”; 50 in 2010 6  thatin? Ijustwant to make sbsolutely certain.
7 or 2013, it's the immigration laws in force at that 7 THECHAIRMAN: Well, we could put it back in. It may be
g2 time. . b 2 good thing to do that. We could say:
9 MR TIBBETTS: What it does ig it allows the laws to be 9 "Where the Governor decides to return any bill to
10 changed without having to change the constitution. In 10 the legislative assembly when it is presented for his or
11 atier wards, ten years from now, that definition may 1i her assent, he or she ..." :
12 ¢hange in the law, but the constifution will still be 12 MR TIBBETTS: I think that is more complete, sir.
13 valid becauss it will be for that law for the time being. 13 THE CHAIRMARN: Itis probably right to do that because
14 in force. So whenever you need an interpretation, 14 otherwige you could do it at any time, This is the '
15 whatever the law iz at that time is how the definition 15 point when it is presented ~
16 - willread 16 MR TIBBETTS: The trigger is when itis given to hism for his .
17 THE CHAIRMAN: That'sright. So we would have to do the 17 assant.
18 same thing in section 28, Insection 28 on page 30 - 18 THE CHAIRMAN: When it is presented for his or her assent,
) . 19 MR TIBBETTS: Mr Chair, are we still under definitions? 19 e or she shall do so within 60 days, et cetera
O 20 THECHAIRMAN: Yes. We have to do the same thing on 20 et-cetera, . Thank you very much. That is a good point.
21 page 30 21, lamsorry we missed.
2 "Caymenian [delete the words Mor Caymanian status™] 22 [ wondered if you had a view on the trial by jury
23 has the meaning ascribed to it in the immigration Jaws 23 right. 1imow T was talking to Sam about this and he is
24 ofthe Cayman Islands for the time being in force.” 24 ofa cautious nature and would prefer it not to be &
25 And then to complets the job, [ have made a note of 125 constifutional right but ...
Page 17 Page 19 )
1 all the references to Caymanian status, and if you would 1  MRTIBBETTS: Mr Cheir, if my memory aerves me, I think the
2 like meto tell you where they are - should I do that? 2 argument put forward was that in recent times there have
3 Because we need to delete all references to Caymanian 3 been trials by jury where there was appareit ot
4 status. Shall I tefl you where they are? 4 perceived ot real intimidation frorn the persons charged,
5 MR MCLAUGHLIN: No. $  and it was considered that on many occasions a fair
6 THE CHAIRMARN: You going to leave that to me? & result was not had hecause of fear on the part of the
7 MRMCLAUGHLIN: Jwill. . 7 - jurors. Is that the muin argument? )
8 THE CHAIRMAN: [ will delete al} reférences to "Caymanian | 8 MRBULGIN: (Inaudible) constinutional rights. There is an
9 status", so the result will be this draft constitution, 9 issue of jury potential jury intimidation and the
O 10 when amended in this way, will refer only 1o 10 flexibility of a state to have ttials without jury 2s
{\“a_-/ 11 "Caymarian’, there will be no longer any references to 11 (inaudibie) the UK where you have (inaudible} it o be
12~ *Caymanian status", and the justification for doing 12 problems you have {inaudible).
13 that, es I umderstand it, is the latest immigration law 13 MR TIBBETTS: So, Mr Cheir, if it were not a constitutional
14 provides that people who before that law had Caymanian 14 provision, how then will it work? Domestic legislaticn
15 status becorre Caymanians for the future. So that the 15 will decide on what conditions there: is trial by jury or
16 old deseription "Caymanian status" i8 gone and it would 15 not? -
17 therefore be silly for the new constitation to refer to 17 MR BULGIN: (inaudible) defendant Las the option of
18 a gtatus which has been abolished by the immigration 18 (inaudible) .
19 1egislation. 19 MR TIBRETTS: So if we had a constitutional provision it
20 So if you need me fo make the necessary changes 20 wouwdinterfere with our law, Okay, 1 nnderstand.
21 T will do that but if you would like me to nn through 21 THE CHAIRMAN: Exacily. Imean, it's only in the text &t
22 them I can obviously do that, or we could do that at 2 the mement because one or two of the other OT
23 another time, o 23 constitutions have this as their constitutional right,
24 MR TIBBETTS: Mr Chainman, just before you go on to 24 and [ think it was simply borowed from the Turks and
25 something else, T just want to query something. If we 25 Caicos, or wherever it ig, bur, as Sam says, if we
Page 18 Page 20 i
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1 delete it, then you have mors flexibility to decide in ) THE CHAIRMAN: He has misunderstood that this is about
2. ordinary legislation which cases, and the vast wajority 2 rights against anyone other then the Governor; not
3 will o doubt continue to be trial by jury, but there 3 rights of anyone ather than Governor. So that is easy
4 may be circumstances where you don't want that to 4 to-deal with, if you agree. The next point on the right
5 happen, where it's not a good idea. ' 5 to life, he says: ’
6 S0 to get that flexibility we should just simply & "It is advised that subsection 2(b) includes a
7 delete -- it is section 7(2)}g) on page 15. Well, ? provision ...(Reading to the words).., for the carn_,riﬁg
g that's what | would suggest in order to give yourselves 8 out in a lawful manner an order of a court, eg for the
9 more flexibility. We, for our part, don't mind doing 9 execution of warrant, arrest or for recovery of
19 this because there's not a treaty obligation that hasto 10 possession of praperty an order of (Itmidible M
11 be fulfilled here; this is & matter of youir discretion I 1 don't regard hat as acceptsble becauss the limits
112 ‘o the discreticn of yoﬁr legislative Dody, 12 on or the exception to the tight to life are very
13 ~MR TIBBETTS; My Chairmen, there are continual com]:lIaiﬁs 13~ ilosely defined in the European Convention and they do
4 from employers about employees having to take time off 4 not inelude this one. What we are talking about here is
15 to gerve on juries. That's another point. 15 _people losing their lives ag 2 result of setion taken by
16 THE CHAIRMAN: Well, they would be very happy thentosee | 16 the State and Article 2 of the ECHR does not include
17 this go, wouldn't they? Shall we delete it then? Qkay, 17 this one; it mcludes only the exceptions referred to in
18 we will delete it. Thank you for serting that out, Is 18 seotion 2 of the draft. )
19 there anything else you would like to r2ise apart from 19 MR MCLAUGHLIN: In any event, Mr Chairman, I believe that
20 the CJ's latter? . : 20 the point is dealt with adequately in section 15(2) in
21 Should we have a look at the CTs letter becanse he 31 relation to pm-peru'r rights.
22 raiges a nuiber of technical points and then a big 22 THE CHATRMAN: Yes.
23 policy point as far as I could see from his letter. 23 MR MCLAUGHLIN: Which deals 3peciﬁcal]y'with the execution
24 MR MCLAUGHLIN: Ithought at least, sir, we should have had { 24 of judgments on the orders of the court. :
25 amoment of silence for the - for the demise of this 25 THE CHAIR]\«'mN : Right. So the next one iz the right o
Page 21 Page 23
1 ancient (inaudible). 1 personal liberty, section 5{2)(e). Then he says:
2 THE CHAIRMAN: Itsnotdead. You can keep it. 2 "Section 5(Z)e)should be expanded to recognise that
3 MR MCL_AUGH.L]N: Tlmow when it makes no sense to fight, so. | 3 the right to liberty may be infringed for the purpose of
4 MR TIRBETTS: Where are you poing to now, sir? 4 ensuring that & person attends for trial for a crimiﬁal
5 THE CHAIRMAN: ‘Well, I was asking whether it would be 5 offence.”
6 courteous to lock at the Chief Justiee's letter, which . 6  AndI thought this wes probably covered by (d), "for
7 we have been sent a copy ofl. ) 7 the purpose of bringing him or ber before the court in
& MR TIBBETIS: Mr Chainman, are you going to give us your 8 execution of the order of the court."
9 pogition on ¢ach of the comments as we 2o, 50 that we 3 MR MCLAUGHLIN: And subsection 5 and subsection 6 as well.
10 can-- : _ 110 THE CHAIRMAN: Yes; 50 [ think that's that one. The next
11  THE CHAIRMAM: ¥es. What I thought I would do is if you. 11 one is section 7(2)(b).
12 like I wilt give you my take on each of these points 12 MR MCLAUGHLIN: Mr Chairman, just a very small point. If we
13 because [ did study them a fow days ago as soon as | 13 look at subsection 5(b), thers is a space between the O
14 received this memo, if it would be helpful. Starting 14 and N, which your typist -
15 with -- if you all have a copy of the memo, his memo 15 THE CHAIRMAN: A space betowsan?
16 dated January 30, addressed to Governay, Legal and 16 MR MCLAUGHLIN: The O and the N, This is just a typo, sit.
17 Government Business, Minister of Education, 17 THE CHAIRMAN: I can't see whers it is.
18 Attomc)r-dcncral, Professor chfréy Jowell, and 18 MR MCLAUGHLIN: Mo, the word "on", There is a space between
19 I presume everyons hers hes seen it. 19 the "O" and the "N" on mine.
2 MR MCLAUGHLIN: It's the same document, justa different — 20 THE CHAIRMAN: Qleay, 1 will look at the electronic version.
21 THE CHAIRMAN: Oksy. Thopeitisthe same document. The 21 1 will put in margin "check space.”
2 firgt point on page 1 relates to section 1(2)(c}, and x The next point relates to legal aid, 7(2)(d), and he
n 1 bave pat in the margin "No™ bersuge I think he has 3 says:
24 completzly misunderstood. 24 "Would the words, 'the interests of justice so
25 MR MCLAUGHLIN: Sodid sir. 25 require’ be inlended to override any more permissive
Page 22 ‘Page 24
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Day I
1 “provision in a scheme prescribed by law. If not so 1 THE CHAIRMAN: Mr Chairman, could you all either speak -
2 intended, should this subclause not simply emit those 2 closer inte the mike, because at this end we are hardly
3 words?" 3 hearing what you say? Tt is real difficult,
4 I'have put in the margin "No" in very big letters. 4 MR GLIDDEN: I don't know if you plan to e-mail i or not -
5 Because in the first place I don't thirk it does - 5 THE CHAIRMAN: The next point is on section 7(8) which the
6 override any more permissive provision, but the key test ] Chief Justice mentions, and I have puzzled about this
7 in the European Convention is "where the interests of 7 for a long time and read the provision many times and
8 justice so require”. I think the right way to look at 3 T have to say that I couldn't really see ihe doubt that
9 this is that what you have to do in making legislation 9 heis mentioming here. I mean, the point here is under
10 with legal aid provision is do no more than what is 10 subseetion 8, that when a person has been convicted of
11 necessary in the interests of justice. Butitis 11 acriminal offence, and later the conviction has been
12 opticnal. You can go further and be mors generous if 12 quashed ar he or she hag been pardoned on the ground
13 you want io do that but the baseline is the interests of 13 that a newly disclosed fact shows there has been a
[4  justice, which is obvious. 14 miscarriage of justice, it seemns 10 me obvious that the
15 S0 [ don't agree with him here aither, actually. 15 reference o a miscarriage of justics applies &ithar to
16 1 would be against changing anything in this delicate 16 quashing the conviction or a pardon. There's no doubt
17 provision. ) 17 about it. You couldn't read it in any other way. So
18 SPEAKER: I agree with you, sit. (Inendible} is doing very | 18 Treally don't grasp the point he is making here.
19 well, ' 19 1 don't know what you think.
20 THE CHAIRMAN: The next one is section 7(2)(e), and it is [ 20 MR BULGIN: I think what be is quering is whether - what
21 abont: ' : 21 would trigger the compensation is whether conviction has
232 "The right to examine or have examined wimesses 122 been quashed or (inaudible) hand out ag a result of
23 against him or her to attend a5 ...(Reading to the 23 a newly disclosed fact, only in those eircumstances
24 words)... as witesses against hirn or het." 24 where newly disclosed fact conviction is quashed or
25 ‘This is the equality of arms as regards witnesses. 25 a pardon given, that would trigger (inaudible) .
Pags 35 Page 27
1 He says: 1 THE CHAIRMAM: Isee.
2 Existing provisions of the evidence law which allow 2  MRBULGIN: (Inaudible).
3 the statements ...(Reading to the words)... unless a 3 THE CHAIRMAN: Ithiok what we could do is move the phrass
4 further proviso is placed in section 7{11) to say so." 4 “on the ground that a newly disclosed fact shows that
5 I put in the margin "How?" But perhaps I was rather 5 there has been a miscarriage of justice”, move that up
& shocked to hiear that a person who is on trial for - & after the word "subsequently '
7 a ¢riminal offence can be convicted on the basis of 7 "... and subsequently on the ground that a newiy
.8 a statement of a dead persen, which cannot be checked. 8 disclosed fact shows that there has been a miscarriage
9 I¢ this true? . 9 of justice, his or her conviction has been quashed or he
10  was just asking, Sam, is it true that a person 10 or she has been pardoned.”
I charged with & criminal offence can be convicted on the 11 Then it earries on with that. Do you think that
12 basis of the statement of a person who ig dzad or 12 would solve it?
13 oulside the jurisdiction or uncontactable? 13 MR BULGIN: Aslong as it remains clear that (inaudible),
14 MR BULGIN; (Inaudibls). 14 MR GLIDDEN: Sam, you need o barm on the mike.
15 THE CHAIRMAN: That's very shocking, How can that evidence | 15 THE CHAIRMAN: Okay. Ithink tlhar wold do. And then he
16 be properly tested? 16 . deals with R v Sand(?)
17 MR BULGIN: We have (inandible) that says that (inaudible). 17 MR TIBBETTS: Mr Chaitman, before you go on eould you tell
18 That s the position here. 18 us --
19  THE CHAIRMAN: What did you take, Sam, under section 2, 1"9 THE CHATRMAN: What 1 have done?
20 snbsection 2(«)? Do you think thar tules that out? 20 MR TIBBETTS: Yes.
21 MR BULGIN: 1agree with Chief Justice that (inaudible} 21 THE CHAIRMAN: What ] have done, or what I propose to do is,
22 egtablish right has been recognised must be (inandible). 22 you see after the word "subsequently” in the second line
23 THE CHAIRMAN: (Inaudible) not quite sure what to do with 23 of subgection 8, page 16, the phrase "his or her
24 it 24 gonviction hag been quashed”. 1would then delets the
25 MR BULGIN: Do you want us to come back to - 25 comima after "quashed", and then it goes:
Pape 26 . Page28
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1 “... or he or she has been pardoned”; thet whole 1 to be perfectly honest, is 2 concem felt very deeply by
2 phrase, "his or her conviction had been quashed or he or 2 the Chief Justice, at present suspended, of Gibraltar,
3 she has been pardoned," I would move that down 1o the 3 whao is Derek Schofield, who I think some of you wiil
4 next line, affer the word "justice," so that the whole 4 remember from his ime in the Caymar Islands, and he was
5 subsection would read like this: 5 obsessed with having it set out in the new constitution
6 "Where a person has by a final decision of the court 6 of Gibrattar that the Chief Justice was the head of the
7 been convicted of a criminal offence and, subsequently, 7 judiciary and ali this kind of thing.
8 on the ground that a newly disclosed fact shows that 8 MRTIBBETTS: Iam notsuggesting anything.
9 . therehas heen a miscarriage of justice, his or her 9 THECHAIRMAN: Well, this was highly controversial,
10 conviction has been quashed or he or she has been 10 actually - I am just telling you the story -- becanse
11 pardoned, he or she shall be comperisated cut of public il when it came to the passage of legistation in Gibraltar,
12 funds", et cetera. ) 12 the President in the Court of Appeal was named asthe
13 I think that would do. How delighted [ 2m to 13 heed of the judiciacy, being a senior judge to the Chief
14 welcome Michael here, who has got here in record time. 4 Justice. The CJ was very unhappy about this, and it
15 You must have come up like a bullet. What we are doing, 15 goes on and on, And these guys, you know, they do feel
16 Michael, at the moment is just going through the Chief 16 terribly stmnglj about these things, but it fen't
17 Justice's letter and we have reached the point at the 17 actually just as straightforward as all that to say: the
18 butiom of page 2: 18 Chief Justice is the head of the judiciary and has
19 "Consideration should be given fo adding a provision 19 precedence over everybody else. Other people might not
20 1o the section ...(Reading 10 the words)... obtained 20 agree. -
21 without a search warrant where the law requireé one." 21 " 3oty heart sank when [ read this paragraph,
22 MRBULGIN: MrChairman, ean you o back (indiidible). 22 'I'thought: don't say we are going to have to get into
23 THE CHAIRMARN: Ckay, we will defer that one. But Iam very | 23 a long discussion about this. I den't kmow what the
24 grateful becanse [ really didn't understand it. Theve 24 Grand Court law says on this at the mornent, Does it set
25 in the margin "(which)" and then "(how)", being not very 25 out bagically what the pesition of the Chief Justice is
Page20 Page 31
11 technical. 1 in sufficient terms?
2 The next point is section 572} and here I think 2" MR BULGIN: Sections 4 and 6 of the Gratid Coutt law provides
3 things get a bit easier, at least from my point of view. 3 that (insudible) judges, one of whom is a Chief Justice
4 Tn section 57{2), the CJ points ont that the word 4 who is 4 sendor judge and has responsibility for all
5 “civil" appears in paragraph (g), which is: 5 matters of adjudicature, It does not say anything more,
6 "The DPP has power to institute and undertake 6 Just says senior judge has responsibilities for matters
7 criminal proceedings against any person before any. civil . 7  ofadjudicarare. The problem with {inandiblc) is that
8 court." ' 8 in quite a number of ather jurisdictions the Chief
9 And I am happy to delete the word "eivil” becauss he 9 Justice is also president of the Court of Appeal and
0 thought it was ambiguous. Under the present 10 that solves the problem here (inaudible) not the case.
11 vonstitution the word is not there in the equivaleat 1 In the (inaudible} Caribbean, Montserrat, Chief Justice
12 place. . 12 of the Eastern Caribbean (fnaudible) we don't have that
13 MR TIBBETTS: Instead of defining civil court? 13 problem (inaudible}. ]
14 THE CHAIRMAM: Yes, you could define it but why not take it 14 MR MCLAUGHLIN: Actually, I don't think that the {ssue which
15 out? There's mo tieed for it 15 arpse in Gibraltar would arise in the Cayman Iglands.
16 MR MCLAUGHLIN: We agree, sir. 16 We have an itinerant Court of Appeal, none of them are
17 THE CHAIRRMAN: Okay. Youhave no military courts, anyway, | 17 tesident judges. So it really wouidn't follow logically
18 in the Cayman Islands. 8 that the President of the Court of Appeal would be the
19 MR TIBBETTS: Unless one might be imposed. t9 head of the judiciary, He is almost never there. He
20 THE CHAIRMAN: Now the nextone, section 95, office of Chief | 20 comes in for two or three weeks, three or four times
21 Tustice, and ... . 21 a year. Sojust based on my experience and knowledgs of
22 MR MCLAUGHLIN: Mr Chairman, we think this is a useful 2 the jurisdiction, I don't think that this would create
i3 observation. Ijust wish that the Chief had proposed a3 an izsue locally in the way it did in Gibraltar, [
24 sotne lext 5o that we didn't have to start from scratch. 24 would actually support it because I think it's important
25 THE CHAIRMAN; Well, yes. 1 mean, what this reminds me of, [ 25 . that we resolve these issues about who is in charge of
Page 30 Page 32 '
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1 the judiciary locally and deals with the administrative 1 provide for an option but not an obligation.
2 (inaudible) and-s¢ on. 2 MR TIBBETIS: To Eive scope.
3 THE CHAIRMAN: Well if we can get hold of the relevant 3- THE CHAIRMAN: So I don't know what your view on this point
4 provisions of the Grand Court perhaps we conld come 4 is.
5 back. Iden'tmind in principle if you are happy to 5 MR MCLAUGHLIN: Well, sir, the news of what we bad decided
6 write into this section sornething brief which is already 6 travelled very swifily and afier that meeting concluded,
7 in the Grand Court law, which elevates its s1atus in the 7 we met with the Chief Justics, the leader, (inaudible)
8 course of the canstitution. If everybody is content 8 myself end Professor Jowell, and he expressed grave
. 9 with that, and if it's established law, then we could 9 concemns at what he thought had been proposed, although
19 look at that, 10 he hadn't appreciated at that time that what we were
11 MRBULGIN: (Inaudible). 11 proposing would involve au ability of this Cornmission to
12 THE CHATRMAN: Somry? 12 Tesolve itselfinto a disciplinary framework for the
13 MR BULGIN: Just drzft (inaudible). 13 " purpose of advising the (inaudible). Ithink Lie was
14 THE CHAIRMAN: That would be very helpful. Then we make | 14 quite taken aback by that. |
15 anoie to come back to look at that point., 15 We have had cause to reflect on this and [ just
16 The remaining point covers four pages and - 16 haven't had a chance to meet with Professor Jowell
i7 predictab'l}lf it is the question of the composision of 17 since, although we have corresponded, and we actually
18 Jjudicial Legal Services Comumission which we discussed st 13 think that we perhaps should ook agein. We certainly
19 some length in both the first round and the second o 19 don't want 1o cregte & situation whete the Chief Justice
20 round, and this is really & matter of policy; it is not 0 and the President of the Court of Appeal's noses are out
21 for the Chisf Justice to determine. He.might have 21 of joint about the whole arrangement, and to see how
22 aview, . : i best we can accommaodate that.: '
23 The only comment I would maks before asking you for 3 The chief has suggested that some of the concerns,
24 your view is that he is mistaken an page 4 towards the 24 including those of the Attorney-General, might be met by
25 bottom, in saying: 25 . including ou this new Commission a member of the public-
Page 33 Pape 35
I "Presumnably section 105(1)A means such persons other | 1 Bar as well as 2 member of the private. Bar because
2 than those currently held in high judicial office within 2 I do teke his peint that for vs to have to go overseas
3 the Cayman Islands, not only the Chief Justice and 3 to find senior lawyers to be on this Commissionis
4 President of the Court of Appeal.” 4 rather defeating a big part of the exercise, which is to
3 And that is not right because as drafied 5 reduce the -- or to create a model which is ot
6 section 105(1)A can include -- it just refers to persons 6 economical and viable. If we have to bring in foreign
7 who held or have held high judicial office. It doss not 7 lawryers to sit on the Comimission, if we potentially bave
8 say whers. You go to the definition at the end and the g to bring in senior members of the Bench to do it,
0  definition at the end in section 123, of high judicial 9 [ think two things will heppen: the Conunizsion will not
1¢ office at the foot of page 82, means: 10 meet regularly, and secondly it becomes an awfully
11 “The office of the judge of the court having 11 expensive exercise.
12 unlimited jurisdiction in civil and criminal maiters 12 So what I would suggest is that once we have
13 ~{Reading to the words)... having jurisdiction n 13 Professor Jowel! in our midst again, that the Attomey
14 appeals in such a court.” 14 and myself and everybody else who wishes to have an
15 That includes manifestiy any of the Grand Court 15 input could sit down again and see if we can come up
i6 Jjudges, any of the Coust of Appeal judges in the Cayman | 16 with a model which miglit be a litile more amenable to
17 Istands or of any other part of the Commonwealth, So 17 everyone concerned. '
18 itsnotruled out. Itis an option under the draft at 18 THE CHAIRMAN: Okay. Well, that's fine. The programme
19 the morment that the Chief Justice or the President of 19 allows for that to happen and 1 hope Professor Jowell
20 the Court of Appeal or any of the other judges of those 20 will be able to get here tomorrow. Sa why don't we
21 two conrts could be appointed io the Fudicial and Legal |21 leave it like that? I you could come back to us when
22 Services Cornmission, if the Governor after consulting 22 you -- tomorrow, if possible, but if not then the next
23 the Premier and the leader of the oppositien so i day. : :
24 appoints. It is noi ruled out, and we did this 24 MR MCLAUGHLIN: We will try and draft something.
25 deliberately, as I tecall, from the second round o 25 THE CHAIRMAN: Yes.
Page 34 Page 36
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1 Well, I think that we probably have deserved a 1 Govemment and Professor Jowell have been able to ...
s bréak, Shall we have a break dll 12.007? 2~ MR BUSH: Because I thought that when we were in Cayman, we
3 (1210) 3 thought--Tknow [ iid ask the question on page 7,
4 (A short break) 4 the third 2nd clanse 6 on the definition of misbehaviour
5 THE CHAIRMAN: lustto sunmmarige, ag far ag the Chief 5 for magistrates and so on.
6 Justice's memo is concerned, we are going to come back . 6 THECHAIRMAN: Yes, I remember that. )
7 in due course on his point at the foot of page 2 and the 7 MR BUSH: 1don't know that we got to the point where we had
3 top of page 3 when Sam hag been able 1o think about it 8 cleared it, T can'trecall it, sir. i
9 a bit more. We are Zoing to come back to section 95 and 9  THE CHAIRMAN: I remember reading out some words which came
10 the CI's wish to have some description of the office of 10 romthe United Nations' declaration which szid
n Chief Justice, and we are going to come back to his 11 somefhing to the effect that misbehaviour means unfit to
12 major point about the composition of the Judictal and 12 held offics. But T don't think we agreed that we would
13 Legal Services Comrnission, 5o there are three points to 13 . need to define "misbehaviour”. I mean, it's a thing
14 come back to. ' 14 that can be determined by the person or the body that
15 MR TIBBETTS: Fust for clarity in our thought process, the 13 hag to make that judgment. .
i6 composition of the Conmission, the 20 January draft, 16 MRBUSH: So you would leave it up to the Commission to make
17 that draft is based on our recommendations, or 2 mixiure 17 that definitian, or that determination?
13 of our recommendations and your thoughts. 18 THE CHAIRMAN: Well, it depends who has ths power to form
- |18 THE CHAIRMAN: The way section 105(1) is now draftedis | 19 aview on it In some cases it's the Commission, in
O 20 a possible solution; a possible solittion, which we 20 some cases it's the Governor and in soime cases it's the
21 digcussed at the gecond round. Thig is a different 21 Privy Council if it's the removal of a senior judge,
22 solution fo the one in the previous draft, which i 2 There are different references in different places, but
23 resulied frem the first draft in which the Cluef Justice 23 nowhere is mishehavionr defined a5 such, Imean you
24 and the President Ofﬂ'l-e. Court of Appeal were named as 24 asked me what I thought and the only authoritative sort
125 members. Then we had some further discussion in the 25 of international definition I could come across was one
Page 37 ‘Page 39
1 socond round, and we decided to do it ina rather 1 with some United Nations body relating t0 judicial
2 different way. Really what [ was trying to reflect in 2 maiters, and they define' mishehaviour as being behaviour
3 this draft, at least as far as (a) and (b) are 3 which renders a person unfit to hold office, which
4 concarned -- because (c]) is the same, thers isno 4 - actally doesn't take you very much further. But
3 srgument about (c), the two non-legal members — (2) and 5 I think the sense of it is pretty clear. I mean, are
6 {b} were concerned was my atternpt to reflect what 6 you arguing for a definition in the constitugion?
7 I thought was the consensus that we had reached at the 7 MRBUSH: I thought that we might weut some definition in
8 end of the second round. Howeaver, you know, we can come 8 there as you are dealing with the AG, the
9 back to this in the next couple of days onee you have 9 Attomey-General, the Director of Publie Prosecuttons or
O 10 had 2 chance to re-think it on your side because it is 10 magistrates, Tknow thet ﬁlrther down, their inability '
11 essentially - - 11 to discharge fimctions goes wide when it says "any other
12 MR TIBBETTS: Thet's the most important thing, 12 cause", so that is very wide. Again, misbehaviour . .
13 THE CHAIRMAN: It is cssentially a matter of policy, this, 13 1 think is very wide, and I just thought perhaps we
14 and obviously there are financial implications, there 14- might want 10 have a definition as to what misbehaviour
15 are faimess implications; one needs to make sure that 15 is, but [ goess ... : .
16 the rights of the people can be put on to this imporiant 16 MR BULGIN: Irecall a discussion in Grand Cayman and we
17 body. 17 made a point that it is almost impossible 1o have a sort
18 MR TIBBETTS: That's fine, sir. 18 of preseriptive definition because it takes its meaning
i? THE CHAIRMAN: Okay. Well, put that aside. During the 19 from the set of facts and circumstances of a particular
20 break, one or two people mentioned to me the question 20 cage.
21 about defining a Caymanian, and I don't know, would any 21 Certainly three of the cases that I am familiar with
22 of you [ike to say something about that? 22 that are made to the Privy Council, the judges make it
23  MRBUSH: Before we do that, Mr Chairman, have you finished | 22 quite clear that it was impossible to have a sort of
24 with the mattet of the Legal Services Commmission? 24 universally accepted definition. In the case from
25 THE CHAIRMAN: No, we are going to come back fo it when the | 23 Grenada, for example, the Auditor General was removed
Page 38 Page 40
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1 from office for misbehaviour for simply accusing the i culture and values and (inaudible) that we have in our -
2 Prime Minister and the Finance Minister of tamnpering 2 society.
3 with an andit report. [n the case of the judge from 3 With that in mind | raise the question as 1o why we
4 Trinidad, he was removed from office because of his 4 waould take the position of simply making reference to
5 conduct in dealing with this court list when he refused 5 the: law and niot attempting to define it properly in the
6 to deal with certain cases. And in Belizs it was 6 constitution, would agree perhaps some diffieulty. I’
7 a completely different thing. 7 don't think we will be able perhaps to go over it much
2 But what was noticeable was that throughout the g8 more long-winded than we have in the first place.
9 .hearing, because the lawyers were pushing for a sort of 9 {Inavdible) the constitution I believe that's what the
10 definitive desi gnati.on as to what amounts to 10 Caymanians would like to kmow. I thini: the argument
11 misbehaviour and the court makes it quite cléar and made | 11 being reised for example in terms of the Bill of rights
12 itquiteclear that it was itmpossible to do that, 12 is that the Bill of Rights should be in the
13 because it is a very fluid sort of concept, and so it's 13 constirtion, the argument slways been becanse it should
14 best ief as to its meaning from the particular facts at 14 not be able to be changed willy-nilly. If that's the
15 the time. . 15 case Twonld like it to define who we are asa peaple.
16 So whilst I understand the concern of the leader, 16 It should also not be subject 1o being able to change
17 the truth is that misbehaviour means different things te 17 willy-nilly, So T guess (inandible) why would wenot
18 different people arising out of different circumstances. 8 atiemnpt to define who we are as Caymanian into the
19 MR BUSH: But that is exactly what T was a bit worried 19 constimtion?
20 abont, that it would mean all things to al) people; to 20 MR BRADLEY: I haven't it in front of me, but ny memory of
21 those people there that would be that matters, and that . | 21 the definition of Caymanian in the immigration law is
22 was a bit my concern. But if you are satisfied with 122 that it extends because it has been amended from time to
23 this, then I guess I'm prepared to take your advice and 23, time, that is four or five fimes in my memory, by
24 decision of the SAU. But the AG would be one of them | 24 amending léws, some of which made the criteria mors
25 that would be affected by it. 25 strict, There has always been in it the saving clause
Page 41 Page 43
"1 THECHAIRMAN: The question, as [ understand it -- Ellio, 1 for people who previously hield the status with the
2 wouid you like to say something because you asked me 2z result now, from memory, that the definition of
3 particularly? _ 3 "Caymaman" is at least two pages long and unless you
4 MR SOLOMON: Twould like to raise .- when the issue arose | 4 - have got a good lawyer with you it is Iiractically
3 about the definifion of Caymanian that was being made by 5 impossible to comprehend. And I think that to pat inte
& reference to immigtation law, 1 think the particular [ 2 constitution a very lengthy definition may notbe
7 term (inaudible) was in force at {he time being or time 7 inappropriate, but when that definition itself refers
8 being in force. I raise it and I also (inandible) g itself to at least three laws of the Cayman Islands
9 discoss the issue with my colleagues, 1 think we agree 9 which have gince been amended or repezled, it would make
10 that the (inaudible) different position on the issue. 10 it look very odd indeed. . )
11 1 want to stress, and I believe in large part, that we n The thought that [ had was that there's two points
12 are here talking about the constitution, I'know the 12 of view; that the immigration law which has passed with
13 definition stated (inaudible} talking about attempting 13 the local legislzture should not be constrained so as to
14 to make this constitution as Caymanian as possible. 4 prevent the local legislature in its wisdomin the
15 With that now (inaudible) to be the constitution could 15 future to change further the definition of Caymanian if
16 congistently make a reference to the law in force at the 16 it finds it necessary o prudent to do so, being
17 time along with the definition of Caymanian mean 17 balanced against the necessity to have some fixed point
18 . something dynamic. [ know that some of the arguments 138 in the constitution from which you can read the
19 has been raised is one that {inaudible} of the 19 definition of Caymanian, so it can be changad o the
20 definition of Caymanian and perhaps there is some need 20 detriment of people being qualified to be put into those
21 - foritto be (inaudible). ) 21 posts. The thought that I had -- and T have not
122 1 stress that I believe in large part the Caymanian 22 discussed it with my colleagues -- just off the top of
23 people is as we have been attempiing to do all along in 23 my head, is that you could put in here: "Caymanian means
24 the constitution by way of preamble is 1o one, define 24 ag defined from time to time by any local law except
25 - whowe are as a people, and (inaudible) culture, the 25 that in the case of the officer specified in the
Page 42 Page 44
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1 censtitution, named 5o 2nd so and g0, that the 1 have, that becauss of the way our systetn ig setup, we
2 definition of Caymanian shall be such as it was at the 2 could write the two pages in, but no one would
3 time of coming into force of this constitution”, which 3 understand it, so we wouldn't get the resuli that is
4 would have the advantags that it would produce certainty 4 being sought,
5 and stability as to what the sfmation is now, yet 5  THE CHAIRMAN: Sorry, there's is just another option rather
) enzbling the local legislaturs to change for all other ) than writing two pages. At the moment the way we left
7 purpeses the definition of Cayroanian if they o wished 7 it earlier this moming was to have a sort of ambulatory
8 in fufure. 8 definition, saying:
9 1am sorry it heve been long-winded. 8 "Caymanian has the meaning ascribed to it in the
10 MR MCLAUGHLIN: Mr Chairman, | agree with almost everything | 10 immigration faws of the Cayman lslands for the time
11 MrBradley says, just that Tadd this bit. One of the 11 being in force.”
2 big difficulties, and part of the reasen why we have two 12 An option would be to say: .
13 or three pages to define Caymagian is because of the 13 “... aseribed to it in the immigration laws of the
14 various means by which you can become Caymnanian. There 14 Cayman Islands af the cormmencement of this
15 ie Caymanian 55 a right because you have the historical 13 constitution", which would fix it so that you would then
16 connection to the isiand and becanse of your forebears. 16 need to go and Jook at the immigration law in foree at
17 There is Caymanian by grant. Thers are various ways 17 the time the constitation comes into faree. .
18 that you can get 10 be Caymanian. Thers's Caymanian as 18 Now that would be a shorthand way, and you would
~ 19 a result of marriags. And they ali have the same ' 19 have to go-and look somewhere else to ses what the
(/J 20 entitlements. There aren't caiegories of Caymanians, 20 definition was, but that would be a shorthand way of
21 except that if you are not Caymanian as of right, you 21 making the definition certain at the cost, as Michael
32 ' may lose it if you do cartain things or don't do certain 2 has said, of losing the opportunity to change it in the
323 things. 123 fiture. '
24 So a definitive definition of "Caymanian” for the 124 MR TIBBETTS: Exactly, but that's the point. When you do it
25 porposes of the constitution is Tbelisve next to 25 like that, that fixes it and that's it.
Page 45 Page 47
L impossible, something we thought about long and hard. 1 MRBUSH: 1think that would be counterproductive:”
2 To your last point, Mr Bradiey, the way that issus 2 SPEAKER: Idon't know if it would be permanent (inaudible)
3 has been dealt with in the current constitution and the 3 because you would be able to make more (inaudible) as
4 various amendments to it; that is to ensure that we 4 has been proposing to the congtimtion. And I would
5 limit those who qualify, in p:-lrticular to stand for 5 imagine if you were going o be making changes to it
6 public office and to a lesser extent to vete, is by 6 they would have significance and that's impertant. Then
7 creating what are called qualifications, so thatin 7 you should be able to sell it to the Caymanian people
8 addition 10 being Caymanian, you have to meet those 3 and say (inaudibls) the definition.
g various qualifications. ¢ MR MCLAUGHLIN: The great problem with that conceptually is
O 10 If we po to the relevart provision, which I am happy 10 that you immediately set up the possibility of creating
11 to if necessary, you will see that it is extremely 11 different categories of Caymanians, ie those who meet
12 difficult; not impossible, but extremely difficult for 12 the dedfinition in the constitation and those whe meet
13 anyone who is not a born Caymanian in the sense that we | 13 the definition in amended immigration legislation.
14 undérstand that to be abie to stand for public office, 14 We have struggled for years, and my fiiend Rolston,
15 aven though they are Caymanian. That is because, over | 13 wher 15 on the committee of immigration, the review
16 the years, they have developed this very strict 16 committee, came in 2001, and so wes Mr Connor, in which
17 additional qualification which requires you to have 17 the averall, or one of the overriding objectives was to
18 aparent or grandparent who was bom in the islandand | 18 avoid creating categories of Caymaniang, some with some
19 was Caymanian at birth. 19 rights and some with others. Hence the removal of this
20 Butl don't understand Mr Solomor’'s issue to be with | 20 concept of Caytnanian status.
21 the qualifications. 1 think he is expressing what many 21 Now I think it would be wrong, a baclkward step, to
22 Caymanians express; that they would like to see wnitten | 22 fix in stone the definition of Caymanian in the
23 somewhere, particulzrly into the constitution, what 23 constitution with the very real possibility that in very
24 a Caymanian is. We have struggted with that for nigh on | 24 short order amendements may well be made by subsequent
25 eight years, but we have come to the conclusion that you | 25 houses to the immigration law, and so we bave another
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Day 1 Cayman Islands 3rd February 2009 -
1 category of Caymanians over thers who do not have the 1 a person that bas & very different stotus in the
2 same rights as those who qualify under the present 2 coumtry, legal statis, because when we talking about
3 constitation., As-[ say, the concem about ensuring that 3 legal status it was not anficipated by the constitution
4 people who are able to stand for office and to vote is 4 perbaps the middle ground that could work and then woeuld
5 fixed by providing qualifications, additional 3 allow all people to enjoy 2 legal and equal standing,
] qualifications in the constinxtion, [ would be if we crystallised what exists today but if we
7 That's ime-honoured, that's been done I belisve 7 add at the very end the saving provision that is similar
2 since 1972 and the pressat constitution does that. The 8 in code and languzge which we currently have that will
] proposed constitution does that as well, and what we 9 allow us to ensure that anyone who in future — fuhre
10 need to be sure about is that we are satisfied that ' 10 legislators, and therefore fumre society in Cayman,
11 those qualifications are sufficiently restrictive. But 11 decides should enjoy that legal status, could also
12 if'a person is Caymanian, & person is Caymanian. 12 conform on them by way of legislation, and that would
13 1 think, as I sey, it would be a huge step backwards to 13 then antomatically have them in the sarne provision in
i4 cregte an arrangement which gives the potential to have i4 the oonstitl_.nion. That covid very well be a concept.
15 different categories of Caymanians, in other words 15 Ini other words =- I see the Honourable Member looks
16 second-class citizens. 16 puzzleri. In other words what we have, you have
17 THE CHAIRMAN: Rolston asked for — I think it's lunchtime, | 17 crystallised the one-liner(7) that picks the definition
18 50 after Rolston, we will break for lunch and after that 18 into the farare, could still be typed on at the very end
1% . Ithink we will have o move on because we have a lot of 19 50 that no one, no definition, no persen, would get left.
O 20 other things to do, but Rolstan first, please, 20 behingd, and so anyone that still meets that definition
21 MR ANGLIN: Mr Chairman, this issue arose in 2002 andat | 21 would still be & Caymanian.
2 thet time, whilst all {inaudible) from then we strugpled 22 MR TIBBETTS: Youmean for the time baing in force? -
23 and we wouldn't come up with a definition, 1 clearly 23 ME ANGLIN: Right. So in other words, you cauld sttempt to
24 remember that, and I clearly remember coming te 24 define -- and still have that provision,
25 Lancaster House and 1 clearly remember us having this 25 MR MCLAUGHLIN: Mr Chairman, the bit that's puézling me is
" Fape 49 Page 51
1 exact same discussion about what happens in the future, 1~ - because I don't disegree, but the bit that's puzzling
2 Unfortunately, sir, what you may not have 2 me is this. Ifwe define "Caymanian" as we propose,
3 appreciated with this very emotive issue is the fact 3 that is it has the meaning ascribed to it in the
4 that Caymanian is a legal status and not 2 nationality, 4 immigration laws of the Cayman Islands as are in force
3 and we keep trying to tell peaple this and we keep 5 from time to time, or for the time being, or whatever
6 trying to say it, but we keep coming badk to this thing 6 the language is, that I believe would meet precisely
7 about Caymaruan believing it's a nationality and it's 7 what Rolston is proposing, because [ know he and I -- or
8 not; it's a legal status in which you enjoy certain 8 I lead him on this peint, I lead him onit for at least
-8 rights, priviieges, in the Cayman Islands. 9 eight years, so ... [ think we just need to talk
O ' 10 1 will add to that that in the area we are corrently 10 a little bit amongst curselves to make sure ...
- in, and in the current case (inaudible) district we need 1i THECHAIRMAN: Let's dothat. I think we have fo break
12 10 be talking about who -- we need to be tatking about | 12 because we don't want to lose unch. But actually
i3 ourselves as Caymanians. And so you get sometimes 13 1 have two pieces of papers circulate to you aver lunch.
4 inadveriently people who look and say and believe 14 Well, we will do it now so that you can consider them
I5 that -- if you take & ball and you say here is the 15 over lunch.
14 population, use a (Tnaudikle) here is the population you 16 One is to do with section 31(3), and the other is to
17 dealing with and here is a set number of people, these 17 do with public debt, So could you hand them round?
18 are Caymanians, we do anticipats a number of things, one | 18 Because after junch I really would like to try and lock
1% of which is human behaviour, And so & Caymanian goss | 18 at some of the ten outstanding points, and I am
20 off and does one(?) in terms of behaviour that creates 20 confident that with goodwill and co-operation we can
21 a human being, who for all intents and purposes all of . | 21 solve some of them today and make the Minister very
22 us (inaudible).consider Caymanian, but because it was 22 happy when we can tel her tomorrow morming that we have
23 10t anticépated that this would happen, the constitution 23 been working very hard and we have lmocked off some.
24 bars that person and (inaudible). We thenasa 24 points, or at least had a pood go at them. So on two of
25 {inaudible) assembly have to go create a law and create 25 . them we have pot Some language which we are circulating
‘ Page 50 Page52 |
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.Day 1l Cayman Islands 3rd February 2009
1 now. 1 Commonwealth Office in terms of constitutional
2 When will we come back? 1.30. Yes. Lunchis 2 drafiing", that realiy needs 10 say "with the Secretary
3 downstairs in the State Dining Room, 3 ofStae”, Itmeans the same thing.
4 (140 pm) 4 1 wendered what you thought of these changes.
5 " (The short adjournment) 5 I mean, there are two keys points, and it doesn't seern
6 {1.50pm) 6 to me that the pointsin 1B end C are really all that
7 THE CHAIRMAN: Ladies aud gentlemen, I think we should | 7 significant but the key changes would be, fitst, that
8  resume. There is one question I just wanted to mention g there would not be a specified percentage in terms of
9  of procedure. Can we have had a message from the 9 the constitution, there will be a percentage of
10 Governor's office that the Human Rights Committes have | 10 government revenue set out and agreed with the Secretary
11 produced a paper. You may know about thig paper. 11 of State, which could vary yeat by year. And the second
12 Apparently it is 27 pages long, and they have asked that 12 main peint is that the words in square brackeis at the
13 it be circulated to everybody before the discussion of 13 end of subsection (3), which were added at the end of
14 Bill of Rights which will be on Thursday morning to 14 the second round by Minister Clifford, would not be -
15 allow Sarah Collins to take part. 15 included because they are an extansion of normal
16 Soif you agree, what we will do is to try and geta 16 government revenue and pubfic and private partnership.
17 copy of this from the FCO, and then it can be copied 17 MR TIBBETTS: We were wartied about that, Mr Chair, prior to
18 hete and then circulatad to everybody in the course of 18 arriving here. ' .
9 tomorrow. I don't know what it says but one can imagine | 19  THE CEAIRMAN: .So [ don't know what you think abowt amending
20 that they aré putting their argumenis. 20 it in the way which is spggested on this piece of paper.
21 MR TIBBETTS: Yondon't have a capy? _ 21 MR MCLAUGHLDN: Ithink it's very good, sir.
22 THE CHAIRMAN: No. Itis either that or Sarah Colling 22 THE CHAIRMAN: Good. So can we go with that?
23 bﬁﬁgs it with her and it i copied and circulated on 23 MRBUSH: Mr Chairman, ean you just without {inaudible) and
24 Thursday moming, but no one having & chance fo read it. 24 explain how you have your draft here? What is goiﬂg to
25 MR TIBBETTS: It was e.mailed to some of us last night, so | 25 be the position once this comes o play?
" Page 53 Page 55
1 we could give you a hard copy o copy if you want. It 1 THE CHAIRMAN: What will be the position, sorry?
2 is being copied now. 2 MRBUSH: For the whole clause or section of the
3 THE CHAIRMAN: That's great. Before we close thisafternoen | 3 constitution, how is it going to operate?
4 somebody could do it. 4 THE CHAIRMAN: Well, asI nnderstand it, the way it would
5 Now what ] wauld like to do this afternoon, without 5 operate is that there would not be stated in the
& fail, is to at least touch upon each of the 10 6 constitution a particular percentage of 10 per cent or
7 outstanding peints, and in some cases I mean really only 7 any other percentzge of the maximum public debt per
8 touch upon #nd in some cases I mean to try and go a bit 8 financial year, and instead fhere would be 2 percentage
9 further and try and solve some of them, or go as far as 9 that would be set out in law and agreed with the
10~ wecar to solve sorme of them, 10 Secretary of State. I mean, one would obviously have to
11 Before we broke we cirenlated two bits of paper, one 11 have agraed with the Secretary of State what that
i2 of them related to section 31(3), to the Governor's ) 12 percentage shovld be and then that weuld be prescribed
13 functions, and the other one to do with public debt and 13 in law.
14 perbaps we could start by looking at those papers, 14 Now that figure might remain the same for several
15 Can we start by looking at the one to do with public 1a financial years or it might vary up or down. The reason
16 debt, On this piece of paper is the oﬁginal -- ot the 16 behind our suggesting this change is that all this comes
17 top is the ariginal Cayman draft with at the end in 17 fromm the UK government borrowing guidelines, which we
18 . square brackets three lines suggested, it seemed ta me 13 regard as very important, and it is in the end
19 almost as an afterthought by Minister Clifford(?) at the 13 a potential contingent liability for the UK not a legal
20 end of the second round. At the bottom of the page is 204 contingent tiability but a pelitical or meoral one. If
21 a version with soine amendments in boid, which result 21 the borrowing of the Caymian Islands is so great that you
22 from discussions that Damian Green had last week in 22 can't pay for it and you go bust, then morally and
23 Cayman, ' 23 pelitically the UK would be looked to, to help cut. So
24 The only peint of drafting I would mention is that 24 that's where our interest lies. We don't think it wise
25 where it says, "and agreed with the Foreign and 25 to have a staied percentage of lOlper cent inscribed in
Page 54 Page56 |
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1 the constitution which car't be varied from time to ! phrage "in the name of government".
2 time. That's the thinking. Dol have that right? 2 MR ANGLIN: (Inaudible) Mr Chairman, just to say that that
3  MRTIBBETTS: If you are through, Mr Chair, just in 3 phrase is taken direcily off the law and that is what
4 subsection 3, Ijust want to make sure that 1 am 4 absolutely it comes to. (Inaudible} all of the items
5 understanding what it says very clearly: 5 that are (inaudible} is agreed on et cetera. Soitis
6 "For the putposes of this section, 'government & always (inandible). ' '
7 borrowing' means borrowing in the name of the government | 7 MR BUSH: Mr Chairman, I hear thege things buzzing around
8 regardless of whether payments are made directly by the 8 but any country has to be concerned about the amount of
9 govemment or by a public or governmental body including | 9 public debt we have, and I was never satisfied with the
10 a statutory b'ody . ' 10 law. And it's one of those things { had to live with,
1 Now the key operative words here for me are "means 11 and perhaps I still do, but it doesn't stop me from
12 - borrowing in the name of the government”. Okay, so we 12 voicing my concern that we can get ourselves in a debt
13 - havea Caymean Islands Airports Authority, and they are I3 position just because the law says we can do 50 and
14 doing an expansion programme and they engage in 14 govermment go and do so, and at the end of the day we
15 borrowings in the name of the Cayman Islands Airports 15 pui ourselves in jeopardy by doing so.
16 Anthority, and they are making the payments. Is the 16 I'want to ;':ut' that on record because we referred to
17 government — is that amount included in this? 17 the law. AsIsay,Iwasnever satisfed withthe
18  MRBRADLEY: Do you think it should be? 18 eniire law. There are things, talking sbout the public
~ 18 MR TIBBETTS: No, | ammeking sure that it's not, becanse if | 19 ‘management finance law, that we have to look at in that
/ 7 20 I might just explain o you, from time to time this 20 taw from my standpoint as opposition.
~ 21 happens, and in some instances there is 2 govemment 21 MR TIBBETTS: Mr Chaimman, not to belabour the poit, it
22 guarantee, and in some instances the anfhorities are 22 I think one of the things that we continually need to
23 able to botraw on the strength of their own balance 23 appreciate when we are looking at thig, whatever that
24 shest. 24 fived figure is, which will be determined by law, as
25 So I am simply saying that if the authority borrows 25 outlined in your proposed draft, is 'm not suggesting
Page 57 _ Page 59
L the money whille that authority iz owned by the 1 no attention be paid to what the total debt is, but the
2 government, it is not in the name of the government, so 2 most important factor in looking at it and rying to
3 it should not be it [ am wanting 1o make sure that 3 create any creation, whether it's shstainable ot not, is
4 this is not saying that. . 4 hased on the govemmeent's revenue and what the payback
5 MRBRADLEY: So it's only when govemment gives a guarantee | 5 amounss are, is its ability to service the debt. It's
4 that it would be canght, . 6 not just necegsarily looking at the total giobal figure
7 MRTIBBETTS: Butithe way ourlaw also reads, our domestic 7 and that seeming to be a huge amount. It is more
8 legislation on the part of manegement and finance law, 8 important about the government's ability to service
- 9 whenever there is & government guarantes, depending on 9 whatever that debt i5.
O I 10 the risk factor as is understood by -- what ig that 10 MR BUSH: And that is true, Mr Chairman, but that's where
11 terminology, those intermational principles? The GAPP 11 the problem comes in because the government wilk tefl
1z thing, GAAP or whatever — the total arnount of that 12 you: this is sustaineble. What they are not taking into
12 guarantes is not necessarily considered by the 13 consideration is when times get rough and they will have
14 government as a pat of its public debt, 14 to come to the people bacausc.tha revenue is not what
15 Ttis weighted. My goed friend is coaching as we go 15 you had projecied, and I hink you must have been around
16 along. 1t is weighted to the point where it is equated 16 govermment long enough, Mr Chairman, (Pause)
17 to the rigk factor, and T mean that's how we have been 17 Sorry, Mr Chairman, T was saying that T don't think
18 opetating forever. So I am sure within the borrewing 18 Ineed to tell you because you must have been around
19 guidelines that is a nommal practice, if you understand 1 govemnment long enough to know that governments will
20 what I'm saying. All I'm wanling to ensure is that "in 20 say: this is sustainable, but when times get rougly,
21 the name of government" means clearly name of government 21 that's ihe crunch and the revenues are not being met and
22 - and ot the fact that it's a government-owned entity is 22 - then they gotto come to burden the people to be able to
23 all I'm saying. 23 pay. They have to increase the bill at the airport, the
24 MR BRADLEY: Thatis what was asking. 24 departure fees, which may impact something else.
25 THE CHAIRMAN: Well, we are not suggesting changing the 25 These are all the concerns T have and, sir, while
Page 58 ' . Page 60
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1 the UK will say what you saying bere, I know the UK are 1 an overseas territory constiation that the government
) Tt going to pay the bill, because we have been told 2 must act in the best interests of the territory. On tlie
3 that. They are not going to pay the bill for Cayman 3 other hand, it dees not seem 10 me an unreasonable thing
4 Islands Gnavdible) for anything, Their concem is what 4 to say, provided that the wording is such as io fit with
5 you have said. But the concem that will have io be, 5 the reasoning of the House of Lords in the case that
& Thow much will it impect the people when the revenues & Professor Jowell reminded s of in the second round, the
7 cannot be met amd therefore that is why we ali have to 7 Banku{?) case which was decided some months ago, which
B be most careful. 8 made it clear that where thete is a conflict of .
9 MR MCLAUGHLIN: Mr Chainman, I follow all that but mighs 9 interest, the interssts of the United Kingdom can
10 Iask Mr Bush what he is suggesting‘_?' ] 10 prevail. Now we are not actually using words such 25
11  MRBUSH: Mr Chairman, what I am suggesting is that you have | 11 “prevail", "be superior to"', or anything like that. So
12 1o be careful what you borrow, and if that means putting 12 what we have done is to say;
13 a limit, then we bave to put 2 limit, or we should 13 "Shall endeavour to act in the best interests of the
14 consider it. [ am all in favour of that. I was part of 14 Cayman Islands, so far as in his or her judgment such
15 the discussions when the United Kingdom — I mean, the 15 interests are consistent with the interests of the
16 White Paper bronght this to the forefront about the 16~ United Kingdom.”
17 10 per cent, and there were people at homa who, in my 17 The United Kingdom rather than Her Majesty because,
18 graup inmy party, were tot in fevour of it. But when 13 s | explained last time, refemring to Her Majesty is
19 you reach the kind of positicning the Cayman position 19 ambiguous; it could be Her Majesty of the Cayinan
20 is, we have to be concerned. And as I said, ths UK can 20 Islands, it could be Her Mejesty of the United Xingdom.
21 say: well, this is what we going to leok at. The UK is 21 ° And the other point that we added here is: _
n not going o pey back any bills or any loans for us. n "Shall endeavour to promote good govemance .."
23 'Ihcy can't, they have got their own problems, and it's 23 And this is very important 1o us and to our Minister
24 going to be us, and when we cannot meet the revenue, 2% to have somewhere in the constitution a reference to
25 when the revenue is not thers, then they are coming to 25 good governance.. Now, remember this would be an
Page 61 Page 63
1 the people. 1t might not be before a general election, 1 obligation on the Governor. All Governors are told when
2 it may be afterwards. 2 they are sent to an overseas territory that their
3 Sa perhaps the government will find a position more 3 principal duty is to promote geod governance in the
4 than what they say. 4 teriitory. So this, I hope, would be uncontroversial,
5 THE CHAIRMAN; Well, are we — 5 and the words "endeavour to" and "in his or her
6 MRMCLAUGHLDN: Mr Chaim_wn, for ovr part we are happy with | 6 judgment" are put there deliberately, not to make this
7 this. 7 weaker but 1o reduce the risk of a whole geries of
§ THE CHAIRMAN: I hear everything you say, McKeeve, butare 8 Judicial reviews on the actions of the Governor which
9 you happy with this text as it is, bearing in mind 9 would serve no aseful pupose. '
10 everything you have said, that in the operation ons has 10 T am serions abowt this because if we put it
11 to be very careful? In the aperation of it, you have to 1 obligations on the Govermeor which are in some cases
12 be very carefhl, obviously. Are you conient with this 12 difficult to carry out or to ensure, and they are then
13 text? . 13 judicially reviewed, what one is doing is handing over
14  MRBUSH: Mr Chairman, I think I have givon the warning that 14 (o the judges determination of whether the Governor is
15 Lneed to give. 13 doing his job or not, and we are not prepared to do
16 THE CHAIRMAN: Allvight. Good. Well, that will be the 16 that. )
17 taxt then for section 113, 17 So this langurage here is not exactly as you would
18 Could we tumn to section 31{3}. I am taking these 18 like it but it is, ag far a3 we can see, and we have
19 ont of order but there's methoad in my madness, 1 assure 19 thought abont this very carefully, something that we
26 you 20 could accept and it would be unique in any overseas
21 " This is the other piece of paper. Mow this is 21 territory constifution to state even: that a Govemor
22 slightly different wording from the wording proposed by 22 acts in the best interests of the territory, which
22 the Cayman Eslands delegation at the second round, and 23 I think has to be balanced but is in principle a good
24 I just like to say the following about it, 24 thing,
25 25

First af all, it would be unprecedented to state in
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1 MRMCLAUGHLIN: Well, Mr Chairman, [ have only justseen | 1 MR TIBBETTS: "In his or her judgment"?
2 this but I.am fairly certain that our side would be 2 THE CHAIRMAN: Yes.
3 relatively happy with the inclagion of the provision 3 MRMCLAUGHLIN: Sin, I hear whatyou say, but it does
4 that the Govemor shall endeavour to perform good 4 fundamentally weaken the provision as far as
5 goveménoe_ 1 don't think we would have any difficulty 5 consideration of the interests of the Cayman Islands are
] with that at all. I 6 concerned, 1 give you that it goes further than what we
7 I am a bit disappointed though that in your effort 7 have now, which is nathing, but it is leas then
8 to achieve the regult of not subjecting or unduly 8 satisfactory, 1 think, from my standpoint.
9 suljecting the Governor's actions to a judicial review, 9 MRTIBBETTS: Mr Chair, this is geing to be your advice to
14 you have injected into this provision a degree of 16 the Minister?
11 subjectivity which I think fundementally weakens what we 11  THE CHAIRMAN: Well, my advice io the Minister is that thig
12 are frying t¢ achieve, Because if it is simply a matter 12 wording would be acceplable. We have not considered the
13 for the Governor in his judgment to decide whether or 13 altemative of dropping those words, but I fear cur
14 not the interests of the Cayman Islands are consistent 14 advice would be that these words are important
15 with the interests of the United Kingdom, I'm not sure 15 MR MCLAUGHLIN: But, sir, could I attempt t¢ preserve the
16 how much further we are actpally taking the maiter, Tt 16 position by saying: could you give us the evening to
17 would, I believe, be far bettar if there were some 17 reflect on it? -
18 objective standard ageinst this work to be measured, 18 THE CHAIRMAN: Yes, that's fine.
19 THE CHAIRMAN: You see, if you don't have those words, if | 19 MR TIBBETTS: And if necessary, sit, possibly to lean on the
20 there isn't some sort of subjective judgment {hat 20 Minister (o see if she would allow it to-be taken out.
21 somebody perfortns, then it is for the court to weigh it 21  THE CHAIRMAN: Well, leave us to think about it further a3
22 up, if there's a challenge and it goes before a court. 22 well, I mean, T do hear what you say.
23 Whilst the action of the Governor in that particular 23 MR TIBBETTS: Justto let vou know, if ﬂ];at‘s out, we are
24 tmatter where the Governar prefers the inferest of the 24 bappy, but we believe, sir, that understanding what you
25 - United Kingdom, was that objectively speaking, in the 25 need to preserve, that even with that being out, you
Page 65 Page 67
1 view of the cowrt, consistent with the interests of the 1 would still be able to do s0, and you would not have a
2 United Kingdoin and therafore the overriding interests of | 2 myriad of judicial reviews. Because usually the
3 the Cayman Islands? 3 Governor's judgment is such that it is not very often
4 Now that's 2 very difficutt thing for a court to do 4 you have a lot of questions.
5 and we don't think it's ight that 2 court should decide 5 THE CHAIRMAN: Well, okay, so lef's be clear. Your position
6 that sort of thing. It is a matier of political 6 is that this language would be acceptable without the
7 judgment whether, in weighing the balance between the 7 words, "in bis or ber judgment”, that is your pasition
8 interests of the territory and the interests of the UK (3 at the moment. I think it's heipful and encouraging
9 as the administering state, which should prevail, 9 that you are happy 10 accept the reference 10 good
10 Actally, the House of Lords’ case that was decided 10 governance here, which I think is important bere, and
11 a couple of months ago was not particularly on thig 1. Tthink cur Minister wouald regard as important. Tknow
12 issue; it was to do with an order in council beingmade | 12 she would. o
I3 for a temritory by the Queen, advised by UK Ministers, 13 MR TIBBETTS: Hence, sir, we consider the fact that we are
I4 And ihe House of Lords confirmed that if there 14 quite happy to bave that, to satisfy that end of the -
13 a conflict between the intesests of the territory and 15 equation, that you would allow us a little saiisfaction
16 the interests of the UK, then the interests of the UK 16 at our e
17 may be preferred, but of course the Queen doegn't decide | 17 THE CHAIRMAN: Very nicely put. .
18 to make an order in house herself. She is advised on it 18 MR MCLAUGHLIN: The Leader is far more charming than I, sir.
19 by her Ministers who make that judgment, that political | 19 THE CHAIRMAN: What I would like to look at next is this
20 judgment, 20 difficult question of public officers resigning and
21 So if one is trying to express, in a new, novel type 2l standing for election, and it is sention 62(1)(b).
2 of consfitirtion a proﬁsion of principle, somewhere one | 22 I have read the letter from the Civil Servants
23 has to say who can make that politicel judgment, and 23 Assacistion, which seem to me to make 2 lot of good
24 that is why we put those words in, I think they are 24 poinis. 1wonder where you are coming from o this now
25 crucial, : 25 collectively. Iknow that there was a disagresment at
Page 66 Pags 68
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1 the second round. Perhaps you could updete us as to 1 I did take the chance to meet with the civil service
2 what youall think about it. ] 2 management council and they did put their case
3 MRMCLAUGHLIN: Sir, we didn't have the benefit of the 3 . forcefully. Miad you, I don't think that anyone is
4 letter when we had our discussions yesterday afternodn, 4 stopping anyone from nmning, but this wouldn't stop
5 aithough we knew that it was coming, and I am not sure hi] anybody from running. It just sets a parameter that
6 now where the opposition are in their thinking. But our G they must abide by, and that can be done in the
7 position is the same as it was at the start, because we 7 management -- in their contracts, their hiring contracts
3 had these representations made to us, though not-in g and in law.
9 letter form, in the constitutional discussions. So we 9 What that would give rise to, tﬁough, is politicians
10 - entirely see and hear what the eivil aeﬁrants are 10 getting up and saying: see this, a plum {inaudible)
11 saying, that this is not really a constitutional issue, 11 issue, I am going to chanée that because A, B, C, D, and
12 that it is an ermployment issus, it is a matter, if it is 12 =0 it makes it subjective to all those kind of politics.
13 to be deali with, or that should be dealt with either 13 Baut if we can live with the constitution saying
14 through the provisions of the public management, the 14 something must be done, if we.can live with it in the
15 public service management law or the various ) 15 Taw, they will now say then: I am satisfied because the
16 regulations, and so forth, which govern their employment 16 constitution says that something must be done. i )
17 within the civil service. ) 17 MR TIBBETTS: Mr Chairman, Iwould just ask you to, if you
18 MR TIBBETTS: IfImight just add, Mr Chair, as Tunderstand | 18 can, explain fo me why, throughout the other
19 it, none of the other constititions in the overseas 19 temiteries < you meaning the UK, not you personally -
20 territories, old or new, contain such a provision, and 20 the UK did not find issue with this in any one of the
21 at the risk of my good friend misunderstanding me, but q21 constititional reviews to the point where it was brought
2 T will nn that rigk, I thought it curious and strange 22 np and agked ta be included and why single out fhe -
23 for your side to be the ones who brought the issue up 23 Cayrman Islands?
24 st ' ' 24  THE CHAIRMAN: Well, I think the angwer i3 simple, that only
25 THE CHAIRMAN: Right, thank you. 25 in the Cayrnan Islands wes there a cornmission of inquiry
Page 69 : Page 71
1 MRBUSH: MrChairman, firstly, let me say that the clause{ ' on this very point. However, having read the psper and
2 is not one that the opposition put there. Itis one 2 the letter from the Civil Service Association President,
3 that the Comnrnission of Inquiry found necessary, and 3 it seemed t0 me that he aceepts, the Association
4 sadly they have to find it so. In my 24/25 years, 4 accepts, that thers do aeed to be some rules regulating
5 " whatever it is, of service, I have never asked a civil 5 the transition. What.they object to, however, is the
6 servant to do anything that he oughs not to de. Ido 6 hiatus period being inscribed intg the constitution and
7 not believe that the whole civil service subscribe to 7 that made me jot down some possible words that we can
8 Clifford's backstabbing(?). They wonld not disrespect B think about perhaps. Tmean, if you like I will read
9 the honour and uprightness of the civil service, no 8 them out and ses whether you think -
' 10 matier how much they are prevailed upon by politicians | 10 MR TIBBETTS: We have heard everything else. 'We may as well
11 who seek 10 be at an advantage over the Minister, 1 hear that.
12 As I said in Cayman, and as T said to the management | 12 THE CHATRMAN: 62(1}(b} would end, would say only "holds o
13 counci] becanse I took the opporiunity to meet with the 13 is acl:in;g in any puhblic office”. All the words in
i4 management council, something needs to be done and the | 14 sauare brackets would come out. All the words withio
I5 constimtion can and should at Jeast say that it would 15 the square brackets would be deleted.
I be done in law or hiring contracts, et cefarz, 16 Then, this is the thought I had, 2 new subsection 3
17 While we dot't want to rule out anyone who wantsto | 17 in this section 62, a new suheection 3 reading something
18 stand, and a provision here will not rule anyone out, so 18 like this:
19 too, Mr Chairmar, must we ensure that such a powerful | 19 "Rules governing the transition between a person .
20 body do not have the ability to do what was done and can | 20 ceasing 10 be a public officer and standing as
21 be done again. So 1 believe that the constitution 21 2 candidate for election to the Legislative Assembly,
2 should, as [ say, should say at least that it would be 22 and in particnlar resiricting the use of informaticn
23 done in law, hiring contracts, et cetera, and perhaps, 23 required as a public officer, shall be prescribed in . .
24 Mr Chaitman, not in this section but in another area of 24 a Iaw or in contraginal terms applicable to such
25 the constitution. : 25 persons.”
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1 So the idea is that the constitution would not 1 sveryone can live with. So we will et it typed up and
2 prohibit somebody who has been a public officer from 2 then we can study it.
3 standing for election — it would not be a hiatus period 3 MRTIBBETTS: Yes, sit
4 but there would be an obligafich in a separate 4  MRBRADLEY: CouldIjust have a brief word? 1had & moment
5 subsection that there must be rules regulating the 5 of quiet reflection and the thing that szems to be
6 trangition and those rules must either be set out in law 6 forgotten is that when it states here "12 months
7 or in contractual terms applicable to people whe find 7 immediately preceding the date of an election”, it goes
8 themselves in that position. 8 on the (inaudible) presumption that everybody Imows when
g Now that, [ hope, will go some way or all the way to 9 the ¢lection is going to be, but under the constitution,
0 mesting the leader of the opposition's concermns that the 10 thers is 2 possibility of holding = snap election.
11 constitution shotld actually say something about this. 1t So this gentlemen here conld be a public servant, he
12 As the commission of inquiry found, you know, there . 12 could have resigned in April last year in anticipation
13 needs o be something done, As I understand it from 13 that the clection would be jn May this year. The Leader
14 - reading Mr Watford's letier, they accept that there 14 of Government Business in his wisdom could recomamend to
15 needs to be something to cover the transition, and it i 15 the Gavernor to have a snap election next month, and the
16 something that needs to be done, but not, they argue, by 16 person who is 2 ivil servant, who had retired proﬁer]y
17 providing 2 constitutional bar to stand for 12 months. 17 under this provision, in anticipation of being allowed
18 That is the wrong approach. So this is a different 18 to stand, could find himself disqualified. And having
19 approach and if you find it helpful, we can get it typed 19 thought about it, T think that the basic formmula which
20 up and we could laok at that. : 20 was snggested by the Commissioner of a fixed periad of
21 MR MCLAUGHLIN: think wecould find that helpful, sit, bt | 21 12 months doesn't really work: -- '
22 T still question the need for there to be any |22 "~ MR TIBBETTS: We brought it up —~
23 constitational provision. All of this can and could 23 MR BRADIEY: - whenan election can take place like that.
24 have been deakt with quite some time ago, either by 24 THE CHAIRMARN: Ithink we are all moving in the direction of
25 dealing with the regulations governing {(inaudible), 25 deleting the words in squars brackets, and that's
‘Page 73 Page 75
1 whichever poes first, or by (insudible) public 1 something, and then we will get this langnage which I
2 management, public service management as well, It does 2 have suggesied a5 a new subsection 3 and have a look at
3 not need a constitutional provision to be able to do 3 it and I hope we can resolve this today. Ithink itis
4 that, 4 a particular pomt which we can settle.
5 MR TIBBETTS: Mr Chairman, if you read that man's -- what 5 Now, what sbout the vexed and ancient question of
8 was his name? -~ Tucker, if you read his whele 6 tenm limits for Premier? 1 remember the heat that this
7 synopsis, he goes in a meandering way 10 speak about an 7 geoerated in 2002, downstairs, aund a lot of heat was
8  arrengement with the constitation and he goes on to talk 8 generated about this but it 15 a very unusual provision.
9 about soinething else, ] Do you warit to speak on the question of the tenm limits
10 50 all I'm saying is that if vou read the entire 10 for the premier? ’
11 thing, there was no fixation en where it should be and 11 MR BUSH: Term limits? Mr Chairman, I don't know why
12 the real truth of the matter is while I understand what 12 T shouid speak onit. Thada (inauciib]e} saying what
13 ° people's thoughts zre, and [ genuinely try tobe as 13 a good thing it is. Perhaps they can continue to teli
14 - objective as I can in understanding that, it is 4 us how good it is.
15 unprecedented for there to be a constimricnal 15 MR MCLAUGHLIN: Mr Chainbau, I don't believe you need us 1o
18 arrangement of this nature. [t is tatally 16 rehearse those arguments. 1 take it the question reatly
17 unprecedented, and T am nat sugpesting there should not 7 is whether or not the opposition feels quite as strongly
i8 be what you are suggesting, generally speaking, but at 8 now as they onee did that they want no part of that
19 the level of a constitution. 19 arrangement.
20 THE CHAIRMAN: Well, itis not an arrangement, what I'm 20 MR TIBBETTS: Mr Chair, if T might just add, and I just want
21 suggesting, It is not an airapgement, it is not 21 to say this, that one of the main reasons for the
22 a pfohjhitinn, itisnot 4 ... Allitisis 22 povernment's position being what it bas been is that
23 arecognition. 23 during both exercises on our part, both as opposition in
24 MRTIBEETTS: Iunderstand. pr) 2001 and 2002, and as the govarmment since 2005, and
25  THE CHAIRMAN: AndIam irying to find 2 solution here that | 25 1 speak from peisonal experiences in owr publie
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1 discussions, there were many, many representations which | 1 be that if there were a constitutional arrangernent like
2 agreed with the term limit provisions from the public. 2 this, which if and whenever that were to ocour within
3 T am not even suggesting that all of those 3 any party or group and the constitutional arrangement
4 representations wers based on sheer logic. 1'm not even 4 was known, which it would be known, no one but no one
5 suggesting that. But every time the matter was bronght 5 would put their party or their group in such
6 up and we asked for those present, after whatever the . 6 a precariotis position so as not to have any succession
7 discussion were, to give a show of hands if they prefer 7 planning whatsoever.
8 the ferm limit provision or not, the vast majority of 8 The only way that would occur in my view is if it is
9 those peeple present always agreed with the provision to 9 purposely done to seek reversal of the provision. If
10 be included. 1am just stating that as a fact from my 10 I were involved, and I were a part of that and that were
11 own pergonal eXperisices. ' I1 1o happen that's how it would happen. It wouldn't
12 So even though we sit and logically go through the 12 happen perchance, int my view. So the merits of it being
13 argunents, it is not only difficult but it is impossible 13 in the constitution aside, [ am just saying you to, sir,
14 for us to disregard the exercise itself, and that is 14 and I respect your thought, T just don't see that
15 where we find the position to be like it is. And again, 13 happening vnder any circumstance that is normal unless
16 because we are' with the spirit of co-operation and 16 there was a real high level of lack of thinking of
17 willingness throughout the table, I am presuming, is why | 17 preparation. Because obviously between elections it
18 [ am saying what T am saying, I just don't know from the 18 will be lmown. .
9 public's standpoint how they would receive a new 12 $01 am placing myself in a siteation like you have
20 éunsﬁmtion withaut that provision. [ just want to 20 described. It wouldi't happen then and there. Tt would
21 make that point. . 21 be between an election for a normal four-year period
22 THE CHAIRMAN: Right. Well, ] mean, it was one thatyou | 22 that ihat would be known. So no one in their right
23 were very closs to coteeding in the second round and - 23 senses or with any good thirking would simply wait untit
24 tied to the point we have just discussed, we are now 24 that last minute to let that situation cceur is all I'm
25 (inaudibie). 25  seying
Page 77 Page 79
1 I think the only -- if you would allow me ny own - 1 THE CHAIRMAN: Iunderstand that. Of course it would mean
2 personal view on it, it is this: that first of all it is 2 that the party placed in thaf situation would be forced
3 aprovision which is completely alien to anything we 3 to change its leadership, and that might be difficult or
4 have in this country. This is not fo say that you 4 it might be prejudicial to it to do that, So I mean you
5 should -- it i, of course, not alien to the siation 5 know the thing is six of ane and half a dozen of the
] in the United States, However, and [ think this is 6 other. :
7 a crucial point, if I was looking at it objectively, a5 7 MRTIBBETTS: Iknow thatrisk, yes, but my God.
8 I am, you could wind up the situation -- I remember 8 THE CHAIRMAN: Pardon? L
9 thinking this at the time when I tried to draft it back 9 MRTIBBETTS: Nothing, sir.
10 in 2002, that you get a situation where the Governor is 10 THE CHAIRMAN: Emean, I just wonder whether it's usefill.
11 faced with choosing a Premier, and there is one person 11 In America they bave miflions of people that can he
12 who everybody is prepered to support in the victorious 12 President. In the Cayman Jelands you don't have
13 party after & general election, but this provision comes 13 millions of people to choose whe conld become Premier.
14 inn the way and that persen may be the only leader a 14 The pool is abvionsly smaller, much smaller. But,
15 party is prepared to follow. No one else is prepared o 15 anyway, is there anything more to be said about this?
16 do it and no one else wanis to da it 16 Does this section and subsection come out?
17 So one ends up with the one person fhat has led the 17 MRBRADLEY: I think thatit's very rare for a government to
18 party hitherto, has helped to win the election and is 18 stay in power for mote than two fenme in Cayman, '
19 not allowed to become Premier. None of his colleagues 19 MR TIBBETTS: Mr Chairman, {inaudible) the argument.
20 are prepared 10 do it. So you end up with a reluctant 20 I notice the Chairman locking opposite from you and not
21 leader, someone wha is pushed forward, whe may not want | 21 having it at all. Mr Chairman seriously, though,
22 to do the job, who has do it for a term befors 22 certainly the discussion always heips and I don't think
23 MR TIBBETTS: Mr Chairman, that scenario in my view is 23 at thig point in time, unless the opposition has
24 a most unlikely circumstance, and this is not fo argue 24 a changed position, that we wantto close the matter
25 against your point. But the logic, 2s T se¢ it, would 25 right at this minute, but the few minutss that we did
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[ diserss it was still worthwhile and we know that we will 1 Twill tell you this. Ofthis Iam
2 have ta close the matter, sir. 2 convinced: nothing would be done without consultation
3 THE CHAIRMAMN: Yes, okay. Iunderstand. While we are 3 with the Civil Service Asscciation management structure,
4 checking over this language that we bave had typed up, 4 and I say let them handle it. I am not going to argue
5 would it be sensible to have a break? We have actually 5 as to what the end resnlt will be. All T am saying is
6 solved one point of the ten 2nd we have discussed thres 8 that this is not one of thoss situations where the
7 others. Let's have a break so you can have 2 look at 7 politics of it should be elevated to whers the
8 it. Ten mioues. 8 politicians at this point in time are making those
9 (2.4 pm} i decisions.
10 (Short adjournment) 10 I believe that is fair comment throughout, because
11 (3.03 pm) 11 there is the separation of powers and there is the
12 THE CHAIRMAN: Shall we continue theﬁ, fadies and gentlemen? | 12 cotstitutional arrangement which every one of us who are
I3 Shall we get back to what we were looking at before we 13 in office uphold, and even in the new constitutional
14 rose, section 62, and I hope that the piece of paper has id arrangernent, we have ensured that the status quo remains
15 been circulated. Is this propased subsection (3) in i3 with regards to suthority over the civil service, and
16 use? Is it any use, the proposed section 62(3)7 Ieit 16 that's the realm in which it should be and I do believe
17 anyhelp or hindrance, or what? 7  again that what [ just said is fair cointnent, Mr Chair.
18 MRMCLAUGHLIN: Mr Chairen, a5 1 say, I think weneedto | 18 MRBULGIN: Can I just clarify something. There are two
1% have n chat with the Civil Service Management Council to 19 issues. There is the issve of the recommendation from
20 see what they think about it, because quite frankly, if - 20 the Commissioner, which is a matier for the government
21 they object soenuously to this, we are not going fo be 21 to accept.- That's a separate jssne.
2 able to support it. ' 22 " There is what becomes a constitutionai discussion;
23 MR TIBBETTS: Mr Chair, if I may just add, and I was 23 it is symply this. The constitution is what daily needs
24 thinking about this for some time and, Mr Chair, in 24 the qualification for a person to becoms an elected
25  matters regarding the civil service and their 25 member of the Legislative Assembly. That is all the
Tt Page8l Page 83
1 contractua) arrangemertis and everything else, His 1 section that iz get out in section 62 as the
2 Excellency the Governor is with full authority, someof | 2 constitution and therefore, if you going to disqualify
3 that authority delegated under our present 3 someone from becoming a member, it has to be by way of
4 constitutional atrangements io the Chief Secretary. 4 constimtional amendment. In other words, you can't
5 If this is a matter for the civil service to be 5 - have a sifuation where you qualify under the
6 dealt with, then we have the public service management | 6 . constitution section 62 and then you have another piece
7 iaw, and we also have whatever contracts of the 7 of legislation or some regulation which says that you
B contractual arrangerments under which the civil servants | 8 are not eligible. That would be a constitutional
9 are held, and 1 think the net end result of any 9 conundrum and that is what elevates it io
10 arrangements relating to this matter would be refiected | 10 a constitutional exception. So if you going o
11 within either legislation or the coniractual 11 disqualify someane, assuming that you accept that —
12 arrangements. Either His Excellency the Governor 12 MR TIBBETTS: Mr Chairman, our position is that we are not
13 through his office or the delegated powers would be the | 13 wanting to disqualify anyone if there are coniractual
14 proponent of such measures and I am pretty certain that | 14 arrangements which need to be fulfilled. That's why
15 anything of that nature, there would te consultation 15 I said it should be in that realrm.
16 _with the civil service. 16 MR BULGIN: The point J am making -- I accept what yon
17 I'maintain sit, as a matter of principle, that this 17 saying — unless if you going to restrict soineone's
18 need not and should not be elevated to the status of 13 right to rur for an elected office, and if you propose
1% a constitntonal provision. It need not have . 19 10 do so by some sort of regulation, then those
20 a consiitutional provision for the matier to be dealt 20 regulations will have to have some sort of a direct
21 with. If the matter were considerad a matter of enough | 21 correlation with the langvage of the constifution,
22 iniportance to be dealt with, the matter should have been | 22 otherwise they will be ulira vires the constitution.
23 dealt with prior 1o thig, or should be, or we should be 23 That is the only reason --
24 hearing while we are in the process of seeking the best | 24 MR TIBBETTS: And [ am saying to you, hearing everything
25 way to deal with it, 25 that you say, I am saying to you that we should not be
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1~ around ithis table. I don't cars which Commissioner he 1 office, where there should be some degree of loyalty and
2 was, and I know everybody has their own positionon the | 2 confidentiality between the Minister and those who work
3 matter, and 1 am not defending it for any other reason 3 closely with him or her. That's what had happened.

4 than what [ believe. T am saying to you that any 4 So it seems to me thatwhat needs to be don, if it
3 specific instance which has oceurred, and [ am not 5 is not already provided for, is te sanction the use or
6 arguing sbout that, but 1 don't think that 6 abuse of that information, if an individual were t0
7 constitutionally we should be disqualifying anyone under | 7 stand for office as the case may be -- maybe make some
8 those conditions from secking office is what T am saying 8 amendment to the election ciock, make some amendment to
9 to you. That's what I am trying to say. It has even 9 the public service regulations, write something into the '
10 been suggesied, for instance — let me just show you -- o employment coniract, some means like that.
11 it has even been suggested what the terms of 11 Ido not think we need a constitutional provision to
12 disqualification be for chief officers, okay? That's 12 deal with these issues. We have, in Cayman, a history
13 part of the whole deal. 13 of two former financial secretaries both standing
14 MR BULGIN: No,no-- 14 successfully i elections following their retirement
15 MR TIBBETTS: Waita minute. Let me finigh, please, [ am | 15 from public service. /And urless my memory is faulty,
16 not saying this is your point. ' 16 neither of thern were out of office for a year at the
17 MRBULGIN: Idon't have a point -- 17 time they stood, and one of them, someone I ran it for,
18 MR TIBBETTS: That's what 1 am saying. But that has even | 18 ran with my good friend the Leader of the Opposition.
19 been a part of the argument put forward. We talk 1o 19 Sowhatlam saying is the sitwation th'ey are proposing
20 chief officers or we talk about chief officers. How 20 to deal with is not unprecedented and for us to dream up
21 many peopie we have that are above chief officer status, | 21 a provision now which prevents a qualified experienced
22 they are going to be exempt? What are we saying? We | 22 people and population, such as we have, where Jess than
23 are taking a specific situation and trying to make 23 half the population qualifies to stand for election,
24 - ageneral ruie and create total dissatisfaction. 24 much [ess than the level of those with experience, i to
25 1am having no part of it is afl I'm saying. 25 do the country a great disservice.'
Page 85 Page §7
1 Because whoever made that miling about what should 1 Latus sddress what the fssue is, which is the
2 happen did not think it through, and Mr Bradley's point 2 . mmsuse, alleged misuse, potential misuse of confidential
3 s quite correct also, what the constitutional 3 information and-relationships rather than trying to
4 airangement is about the time, the fime period. 4 exclude 3,000 civil servants potentially from the
5 There can easily oceur a point n fime when an 5 opportunity to stand for public office.
6 election is helid within that timeframe, and what is 6 THE CHAIRMAN: Yes, [ mean, as I said before we broke,
7 considered to be a year is suddenly six months, and 7 1 thought we had used reached a consents that the
8 semebody bona fide doesn't qualify and dossn't even know | 8 prevention of a public officer who seein ceases 1o be
9 where the next dollar is coming from. And [ say this -- 9 a public officer from standing for slection for 12
10 ‘and1 say this very seriougly -- we need to consider 10 months was ne longer an issue, the issue now. So we are
11 this very carefully, Mr Chairman, not about who is going | 11 not w]king_about disquelification, I think that is
12 to win this issue, but if you are talking about a 12 accepted. All'we are considering now is: is there any
13 constitutional arranpement, this is something that we 13 value In putting in something along the lines that
14 will have o live with for 2 long time and we will have 14 1 dreamit up, and I fieely admit to something [ dreamt up
15 imposed on the largest gronp of employees inour 15 today, off the top of ry head, ornot? Imean, I am _
16 country. And T just want ug fo ensure that after we get 16 convinced that the right way to deal with the problem is
17 pest the motion, that we make sure that what we are 17 in contractual terms or regulations or a law which binde
18 doing is right and fair and just for all concemed. 18 the public officers concerned even after they have.
19 That's my point, nothing more. 19 ceased to be poblic officers, so that there is some
20 MR MCLAUGHLIN: Mr Chairman, if [ may oy and take 20 sanction te be applied. [am not talking about
21 a slightly different path, J think we are rying to 21 -a disqualification of standing for slection.
22 employ a nuclear weapon to-deal with a problem which 22 MR BUSH: Of course not.
23 a couple of fiseals(?) might sort out. 23 MR TIBBETTS: Mr Chairman, just a quick point, please. Iam
24 Tl issve at hand is the use of potential - or 24 just thinking that hearing what the Honourable
25 abuse, perhaps, of information in the course of an 25 Attorney-General was saying, I just want to make sure
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I that the Attorney-Generl agrees with me that this 1 law, this will be giving constifutional standing to that
2 proposed subsection (3) does not address anything of 2 law,
3 what you have said about disqualification. Because what (3 THE CHAIRMAN: Idon'tsee it quite like that becanse
4 is propased here says that rules shall be made, however 4 I think, even without this provision, you don't need
5 they are made, within laws or whatever else. Botit 5 this provision to authorise such a law being made or
6 doesn't say anything about any disqualification in the 6 such contracts being entered into,
7 constitution itself, so what I am saying to you is that 7 MRTIBBETTS: That's the whole point.
8 the constitution -- if this were even agreed upon, by & THE CHAIRMAN: You don't need it, so it is really & sort
9 some stange chance, that this were agreed upon, you g of -- it's an object thing, rather than a substantive
10 would still have the pfob]em you talking about, 18 provision. ’
11 MR BULGIN: Notnecessarily because the law thatis going to 11 MRGLIDDEN: Soif you make a law, going back to the
12 be made by the Legislative Assembly which is what this 12 Attorney—Cx‘enéral's point, if yon make a law that has no
13 contemplaies can deterrnine how the person — at what 13 provision that according to our constititional
14 stage you un, as opposed to not being able to run at 14 requirements the person is entirely eligible to mun for
15 ali. So my understanding ~- 15 office but there is a separate law that then makes that
{16 MRTIBBETTS: Soifyouhave nothing that says it - 16 person ineligible to run, what ocewrs in that situation?
17 MR BULGIN: The point I am making is that you have io be 17 THE CHAIRMAMN: Well, no, I think the constitutiot would be
18 careful because as it is now, those civil servants are 18 the end of the story as to who would be entitled to un
19 able to run end they are able o run because they would 1% ornot. I mean, as I seeit, I think Alden isright
20 qualify under the constitution. But you cannot have 20 that what we are talking about really is some deterrent
21 a constituiona] conundrom where the constitution 2] 1o senior public officers to cease to be public officers
22 says: you can nun, you are eligible to nm but you have 22 and then stand for election, taking with them and nsing
23 some lesser legisiation or rules which 23 the information they acquired while --
24 ‘says: notwithstanding the fact that you qualify under 24 MR TIBBETTS: Say what they can't do. You don't make them
a5 the constitution, you can't, 25 ineligible.
Page 89 Page 91
1 MR TIBBETTS: Scifthe constitution says nothing at all, |  THECHAIRMAN: Exactly. So the contractual terms, which
2 what does it do then? 2 would continue to bind that person, coutd result in
3 MRBULGIN: If the constitution says nothing? 3. severe fimencial penalties, for example, so it's
4 MR TIBBETTS: If the constitution says nothing at all? 4 a deterrent.
5 MRBULGIN: Then the status quo remaing, which is that 5 Now all T am trying to do is to get throngh this
6 people can run, § - difficult and knotted problem. But I think we are
7 MR TIBBETTS: Okay. | 7 agreed, I hope we arc agrecd, that the way to hit it is
% MR GLIDDEN: Mr Chainman, just so we understand, becauseI | 8 not with a nuclear weapon or prohibition from standing
9 have heard talk about using, 1ike you said, nyclear 9 for election for 12 months, that is that, and with or
10 weapons and trying to make & big issue, and my 10 without this provision which I dreamt up it is possible
11 undersianding, picking up on the Attorney-General's - 11 now, and it would still be possible under a new
12 point, was sitnply that this would be a provision and 12 constitution, to have, by law or contractual provisions,
13 while there is no discussion or there seerned to be 13 the deterrent effect that is desired.
14 agrecment from the government side as fo the right place 14 MR TIBBETTS: Inother words, Mr Chair, and T would say a0
15 for this to be prescribed in a law or in contractual 15 more on the matter because I think I have exhausted what
16 terms applicable to such persons, this provision is 16 1 amn frying to say, but just 1o reinforce what
17 giving that possibility at whenever time such a law will 17 Minister MeLanghlin is saying, in other words instead of
18 be deemed necessary or if such a law was to be deemed 18 speaking to ineligibility, you speak to sanctions
19 NECESSaTy. ! 12 because you don't want to make people ineligible,
20 So all you are proposing with this section would be 20 because that is an ireversible situation, whereas the
21 to give the power or poiential power for those laws that 21 deterrents that you put in the law, or however else you
22 may become required, like you said, in the purview of 22 put it -- whatever they are, make them as severe as you
23 the Gavernor, who may decide, in line with the 23 wigh — it's just that the ineligibility is where I
24 Cotmuissioner of Inquity's recommendation that something 24 believe that we are geing beyond whete we should.
25 niesds to be done. 'When at such time that i dope in the 25 THE CHAIRMAN: All right. Thank you very much.
Page 90 Page 52
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1  MRBUSH: Mr Chairman, there is something that I feel that | 1 also in 1984, He left again -- I think six maybe --
2 I should reply to. The Leader of Government Business 2 I think he might have been gone a year when he ran. The
3 has asked why it must be a censtitutional provision and 3 former clerk, an old national hero, Mrs bcLaughlin ran,
4 he went on to say alse that it should be the civil 4 bui she left probably close to a year or six months at
5 service magagement stechwre, let them handle them and 5 least. '
6 not politicians. 6 Mr Chairman, no, I didn't sabotage anjbody. No
7 Well, first of all, Mr Chairman, if we say that 7 {inaudible) was taken with politicians hanging on to
8 something needs to be done end contracts are in the law, 8 their back pockst, None of them, none of them. So when
g why can't the constitution say it, that it must be done? 9 anybody points out who ran with me and who I supported,
10 Why are you leaving it fo a politician, who can get up, 10 [ say again [ have never asked a civil servant to do
1 M Chairman, and say: I'm not doing this, civil service, 11 anything they ought not to do, in my 25 years, and
i2 I'm not (inaudible), I ain't going to do it, 1 support 12 I will never do so and those arguing should remember
13 you, if you want to go back and do that to the next 13 that.
14 Mimisters, and not e, then go abead 2nd do so. 14 The civil Servicc, you cannot have your cake and cat
15 Well, that exactly might be the cage, Mr Chairman. 15 it too; you cannot be se close to the Minister that you
16  Ifthe effort is to be fair to all - if the effort here 16 kmow everything about him and everything he is doing and
17 is to be fair to all, then ] belteve that it needs to be 17 then he leaves, within a couple of days the Minister
18 settled in the constitution, as [ said before. The law 2 doasn't know anything about it, your Ministry is leftin
19 and the contracts can deal with them how it's done. 19 a shambles, the staff don't even know you going?
20 Don't we just say in our ccmsﬁtutiou, sir, that the 20 Sir, I tell you what, if it wasn't so close to home
21 politician can get a law to add more members to the 21 I would leave it alone, but the truth is that we don't
2 House? Pon't we say in a taw to the constitution that 2 know what riindset there is and which Minister, and we
23 the politician can appoint new members to the cabinet? 23 talk about cur political gystem -- we don't have a lot
24 So all are we saying in the law is to the constitution 24 of people, it's true -- what about young people? Do you
25 that this must be done, because I am scaredand wary to |25 think they are saying: do I want to get into this public
Page 93 Page 85 -
1 leave it open, where nothing might be done simply I service, when (inaudible} has told me that T would never
2 because people might not want anything to be done and 2 trustmy ChieF Minister again, if [ were a politician,
3 a government of the day or a gavernment of the fuhure 3 my chief officer again, or permansnt secrstary again?
4 might be tempted to say: no, we are not doing it because 4 THE CHAIRMAN: Right, well -
5 you have 3,000 voles. . 5 MR BUSH: This has two sicks.
6 Mr Chairmnan, the constitution says who can be and 6 MR TIBBETTS: Mr Chair, just quickly, sir, just to say to
7 how they can be a member of the Jegislature, and 7 . you,and I'm not going to get into the discussion about
8 [ believe that this is the right place for what you are B who said what end what, but the point that the Leader of
9 saying in the proposal -- how we twist it, let that 9 the Opposition was making in compatison te this issue
10 happen. But I belisva that the constitution needs to 10 with the other two proposals in: the new constitution
11 point out, as we are doing with other things, and it 1 with regards to constituencies and increasing numbers,
12 should be satisfactory. ’ 12 thedifference is this can be rectified a5 is. Those
13 I dor't want o get into a confrontation with them 13 two matters cannot without new constitutional
14 but if they keep hinting and testing this matter, why 14 provisions. K
15 then T will reply to if because a commission of inguiry, 15 MR BUSH: Mayb< you ought to stay with new constitutional
16 ifit is not a court, then it s judicial, and if 16 provigions,
17 somebody is found guilty and the chairman or the judge, 17 MR TIBBETTS: 30 there is a difference there.
18 or whatever you want to call him, is saying: lock, this 18 MRBUSH: Mr Chairrnan, 1 agree there's a difference bul il's
19 is setious enougli for something to be done here, then 19 a serious rmatter, because you ate giving a politisian
120 I don't know what - how else -- we can just leave it 20 that right, whereas before the whole ¢lectorate had to
21 alone? I dont think se. 21 sort of agres 10 an extent, where you are going through
22 Mr Chairman, the matier of the two previous 22 the various processes. '
23 financial secretaries that ran. Tom Jefferson ran with 23 THE CHAIRMAN: That is another one we will have to come back
24 me in 1992, He left in May of 1992, and the election 24 te. (Pause).
25 was i November -- seven months. Sir Vassel ran with me | 25 At the end of or near the end of the second round,
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1 1 said that, with regard to your proposal about a 1 what are —
2 constitutional amendment being normally subject to a 2 MR TIBBETTS: That exactly would be capital punishment.
3 referendum that we might be able to find, or might be 3 THECHAIRMAN; Well a good exampie would be if there were an
4 able fo say something in a lefter about this. So we 4 sdverse judgment against the United Kingdom by the
5 have drafied a letter and I would like to circulate that 5 Eurgpean Court of Human Rights Strasbourg for example,
[ now so that we can ... ) 6 of fhat seme other Treaty obiigation been violated in
7 MRMCLAUGHLIN: Sir, thig is in Liew of the whole secticn 7 the Cayman Islands and the UK discussed it with you,
8 119 in our working document. ' 8 whalever with the government at the tiine in the
9 THECHAIRMAN: Yes. (Handed) This is the new draft. 9 Caymanian who absolutely refuss to have enything to do
10 MRTIBBETTS: Mr Chair, while that is being distributed and | 10 with change, says: wel] our prople are against it
il read, just for everybody's benefit, if you do not mind, 1 {inaudible). Butunder the cumrent situation the UK
i2 sir, if you could just quickly go through the rationale, 12 would have to decide whether it needed to change the
13 why not have it as a constitutional provision rather 13 constitution in line with the treaty obligations or not.
14 like the way you are proposing? 14 I know that is an extreme example which L hope would
15 THE CHAIRMAN: Yes. Well, the starting point, and a very | 15 never arise but it is one possible one. Now another
16 important point, is that power to make constmtional 16 ore. )
17 provision for the Caymen Islands, the legal power, is in 17 MR TIBBETTS: Can I'tell youwhatI say about capital
18 the West Indies Act, 1962, section 5, If you look at 18 punichment. The beauty of that is that I am confident
19 section 5, there is no qualification or inhibition or 19 that if we were to have a referendum tomorrow to seek
20 limitation at all on the power of Her Majesty by order 20 for the people of the Cayman Islands &n indication
21 of council to make constitutional provision for the 21 whether they waated capital punishient to contioue or to
22 Cayman Islands, none whatsoever. ) 122 be returned or not, it would be retizrned. But youall
23 8o we have to be very carefill not to invent some 23 will not be able to do that as a matter of lawing ~ -
24 hurdle or to impase some limitation which an Act of 24 a change of constitation for us. If you see my poiit.
25 Pariiament does not allow for, So we are treading quite 5 Same thing as violation of --
Page 97 Page 99
1 a delicate line here. 1 THE CHAIRMAN: Yes, I mean we are simply being cautious.
2 Now I do rot envisage that a letter such ag this, if 2 I think.
3 it wers sent from our Minister to yourself, or to the 3 MR TIBBETTS: We take yowr point.
4 Premier — well, T think it would be sent to yourself at 4 . THE CHAIRMAN: There is znother situation that ocours to me,
5 the time the new constittion was about to come into 5 unfortanately this never occurred in the Cayman Islands
6  force. 1donot envisage that this would be a private 6 s faras'm aware but it has happened in other
7 letter; it would be a public letter. Butit would not 7 territory and could conceivably happen in any territory,
8 be apprepriate, in our view, and not be legally 8 that the UK is forced {0 have to — let's just a jargon
4 acceptable 1o put any inhibition i an order in couneil - 9 terr - suspend the constitution, teke direct rule
10 made under the Act itself which contains no such 10 because the situation in the territory has become so bad
11 inhibition. That's why we have looked in terms of 11 for one reason or another and it is sitmply not
12 a letter containing political assurances, which is 12 practicable to have a people in the referendum whether
13 1 dhink as much we can do. You will seie that 13 they are content with that. You know what | am
14 paragraph 1 merely sets out quotes from your own 14 referring to. .
15 document on the constitutional modernisation proposals, 15 Now, God willing this will never bappen to Cayman
16 and then paragraph 2 says in the first sentence what 16 Isiands but {inaudible) we're ot talking about this
17 I thiak is in general UK government policy: 17 gavertanent of the next government. So that's why we
18 . "In general, the UK. government approves the idea 18 have had to draft it in this rather cautious manner.
19 that substantial constitutional changes should be 19 But [ think it actually does the first hwo sentences go
20 supported by the people of the Cayman Islands in a 20 a very long way to indicate what the normal policy of
21 referendum. Accordingly, the United Kingdom Government | 21 the UK government would be on this matier, Lel's say if
2z would normally use its best endeavours to honour ..." 22 we agreed o the terms of the (inzudible)it could be
23 And then we have to point ont that there may be 3 published -- Alden is shaking his head -- very
24 exceptional circumstances where it's not appropriate to 24 unsatistactorily.
25 do so (inaudible) this maiter. And you may say well 25 MR MCLAUGHLIN: No,no.
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] THE CHAIRMAN: Michael has just reminded me quite rightly 1 political animals, (inaudible) that will give certain
2 timing. It the same applics to any other mattar in 2 far more than currently happen. So if could I just
3 particular the adjustment matter which is out there. We 3 leave it there for the moment,
4 would envisage that any deal which is done this week 4 MR BUSH: Mr Chairman, I am glad that it has come back
5 with a drafi constitutional text and any accompanying 5 because if I have difficulty with the proposal becayse
[ political letters will be published as drafts rogether, 6 moving a coruma, as we all know, achieves a (inaudibie)
7 so that peopls will see the whole picture. And I not 7 something different as English language goes. And so 1
8 suggesting for a moment there should be a draft 3 had difficulty with the change being deciared by the
9 constitution to publish any secret letters which 9 premier and the leader of the opposition to be
10 (inaudible) peopls have to see the whole provision, and 10 controversial. ‘We cannot bar the ones —- a member's
11 ' they will s22 how you cope with something along these 11 right to move a mation in the House asking the UK to do
12 lines, the UK govemment are net giving you -- ats not 12 something, I think that's as it stands, so we cammot
13 responding with (bo an interpretation (inaudible) ways 13 bar anybody from deing that. And (inaudible) thought
14 you might question, at least as far as they think it 14 that changes should be made, carry a motion asking the
15 reasonably can, in meeting that recommendation. 15 government (o ask the UK io do something perhaps the
16 Now don't eply immediately if you want ta think it 16 government do something if that motion is passed by the
17 aver that ig fme bt -- . 17 Hounge. 1t gets more (inaudible) if it's passed by the
18 MRMCLAUGHLIN: Ithink you can say this section 109 and the | 1R House.
1% working doeument which we produced for the September 16 So I have that difficulty with the cﬁanges ag
120 Gocument, says: : 20 proposed here with the govemment. Thiscouldbe a
2] "] propose that amendments to this constitution 21 TinoT -- not uncontroversial. 'We have contacts at the
22 should only abd made by (2) a provision of the Act of 22 referendum but I don't hope that we will (inaudible) en
23 Parliament authorising approval by referendum to the 23 the referendum. As Minister (Inaudible) was saying,
24 people of the Cayman Islands (inaudible)"”, 24 even come back with something else --
35 Whataver the szction is. And I should frankly 25 THE CHAIRMAN: Maybe not, we just want to iook at it.
Page 101 Page 103
l (inandible) that we always knew tha: would be 1 {Overspeaking) Proposed latter you are satisfied.
2 a difficult point, but objectively was and still is the 2 MR BUSH: Iam reading the letier saying (inaudible)
3 limit as far as possible changes & the constitution 3 government position,
4 which have not been approved by the psoplein a 4 MR TIBBETTS: In other words what you are saying, instead of
5 referendum, and those changes include not just changes | 5 this being in @ constitutional arrangerment there would
6 which the collective members of the House wonld Iike 6 simiply be a lettar of this nature to give a political
rl a change in (inaudible). ) 7 undertaking for any majer changes in the constitubien to
8 S0 I think for my side of the hearing, we can say 8 be agreed on by referendum but they would have to agree
9 that we have always undersiood that this would be 9 to it afterwards. I think that's what the letter says
10 2 difficult point. And while we would alt like to 1¢ generally. In other words you got the UK. government
11 ensure we have a full say in whatever decision is taken n would reserve the right to give a final (inaudible).
12 in relation to the constitutional changes, we must 12 MR BUSH: But that would be normal anyway. We could pass
13 acknowledge the (inaudible) constitutional changes, and | 13 all the referendum we want. If they say no, then we
14 that Her Majesty's government would, in fact js, 14 have to do something else.
15 required. to reserve the position accept. And so while 15 MRBRADLEY: You happy with the letter?
16 we would like to take some time to consider the actual 16 MR TIBBETTS: We rried hard, Mr Bush, to cause for any major
17 text of this letter, I beliave that the proposat of the 17 change in the constitution to be agreed on by the
18 letter is the subject and will go a long way to achieve 18 people, meant that it would be changed, but we knew it
19 what it is we are trying to do so we could have 19 wonld be difficult
20 2 (inaudible) to have a look at this, and perhaps hear 20 MR BUSH: 1 think we said that too many times.
21 your views on the text, but I think our views in the 21 MR TIBBETTS: (Overspeaking) the UK government, So anyway
22 letter which is public and which therefore carties 2 you are saying it wasn't thai you are not satisfied with
23 considerable paolitical weight with it becawse to do 23 it, you just want to look at it very carefully o be
24 otherwise than to abide by the letier will have obvious | 24 satisfied.
25 political implications. Most of us on either side are 25 MR BUSH: Iwait to gee what you all have to say.
Page 102 Page 104
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1 MR TIBBETTS: Butif it remains as (inaudibie)? 1 in the govening act of Parliament at all. There are no
2 MRBUSH: Yes. Again we not taking away any member's right 2 restrictions. So it1is the same point that has done -
3 to ask through 2 motion in the House. 3 what we are trying to do here is to take out of the
4 THE CHAIRMAN: No, of cowrse not. Okay. Well, thank you 4 grand constitution your praposal, but set it out as
5 for your mots than wanm reception (inaudible). We are 5 palitical undertaking insofar as we think it acceptable
é trying I mean honestly we have said there is no 6 and wise to do so. T confirm that such consultation
7 (inandibte). 7 would be in most circumséances modern practice. I think
8 MR TIBBETTS: This moming we would be in really good shape. | 8 that is undeniably true:
9 THE CHAIRMAN: Can I then move on to the other one, which 9 “Accordingly the Govemner will whenever practical .
10 1 am not sure that Ldid say we contemplated. Thave ' 10 ..{Reading to the words)... unless ..."
11 always secretly thought that we might, and since my 11 MR TIBBETTS: Such consultadion would be prejudicial to the
2 outline legal adviser was in Glasgow I might be able 12 interest of the United Kingdor, unless such I
13  to--no. This is one similar draft, a letter about . 13 consultation —
14 orders in council. {Qverspeaking) If you bave a problem 14 THE CHATRMAN: That's the same point as we had earlier.
15 about any of this (inaudible). i i 15 Somebody has to make that judgment.
14 MR MCLAUGHLIN: Simply going to staple that to the 16 MR MCLAUGHLIN: That's not my problerm with this. Iam
17 constitation. 17 having rea! diffienlty sesing how section 5 of the West
12 MR TIBBETTS: When we - assuming everything works well and | 18 Indian Act 25 you have zaid actually prevents this
19 we do get & new constitution, whatever these as part of 19 provision, because this is not as - this is not
O 20 the agreement ate will be printed in the document. 20 a limitafion in any shape or form on the UK's ability to
21 THE CHAIRMAN: Oh, yes. Well they won't be printed in the 21 legislate for the territories. What it is, it is
22 order in council because they can't be, but you could b perhaps a precondition which I think is distinguishabie
2 print them. - ' 23 froma limitation.
24 MR TIRBETTS: (Enaudible} meant to be distributed. 24 Now the situation in relation to the-referendum bit
25 THE CHAIRMAN: Exactly. a5 on constitational changes is different. It is different
Page 105 _ " Page 107
I MR TIBBETTS: That's what I'n saying. . 1 because what we were asking for there is that before you
2 MR MCLAUGHLIN: Mr Chairman, the earlier letter Iunderstand | 2 . make any changes we have to approve it. So that clearly
3 entirely, but what we have is mere consiltation, and the 3 tuns straight up against section 5 of the West Indian
4 language of your letier is 4 Act. This is a consulistion provision. That is all.
5 “§ confirm that such ...(Reading to the words})... of 5 So at best it is & precondition to your -Iegisiating, is
[ the United Kingdom.” ' 6 than the Governor has & word, says, this is what iz
7 That sounds like wonderful constitutional language. 7 going o happen, tell me what you think, hear what you
8 THE CHAIRMAN: Sorry? 8 say but nevertheless we going ahead. So we (inaudible)
9 MR MCLAUGHLIN; That sounds like wonderful constitutional 9 limiting in any shape or form the ability to legislate.
C) ' 10 language. 10 I really do think, sir, that this could and should bs go
il THE CHAIRMAN: Well, yes, it's very ¢lose to your 11 to the eonstitution and that it won't offend the West
2 provisior; — your draft provision. 12 Indies Act or the UK government -- '
i3 MR MCLAUGHLIN: What I don't quite follow is the principle 13 MR TIBBETTS: Or tie your hands in any way.
14 which would prevent this from going to the constitation. 14 THE CHATRMAN: Well I have to be frank here. A number of
15 THE CHAIRMAN: Wellit's the same thing, really, because at 15~ proposals that rernain as the constitutional
16 the maoment the West Indian Act sectian 3, I think it is 16 medemisation (inaudible) can be perfectly well
17 subsectien(4), allows constitutional provisions to be 17 supported in argument as you have done, and they raised
18 made provided the pawer is reserved by Har Majasty lo 18 a number of novel issues. [can't think of any
19 legislate for the Cayman Islands without limitation. 19 constitutional reviews, Thave been involved with all of
20 There is no lunitation. 20 themn, that raises rnany novel issues for ve in the UK
21 MNow I accept that consultation is consultation. 21 than this atiribule to your (inaudible),
22 There is a political matter whether the British 22 MR TIBBETTS: We did onr best so you wouldn't be bored.
23 Government autharises the Governor to consnlt before UK 23 THE CHAIRMAN: And you know thers becomnes a weight that is
24 Mmisters advise the Queen to make order in council for 24 difficult becavse, you lmow ~ I know what you say in
25 Cayman Jslands. It's not something which is addressed 25 response to this, you will say: well, in the Cayman
Page 106  Pageios
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Islands territories (inaudible) from our perspective we
have to look at how we can manage doing something, not
for you, which with the best will in the world we will
do 50 far as reasonable and sensible from our
perspective, without creating difficulties for ourselves
with another territory. And in no territory
conatitution, none, not even Bermuda or Gibraltar or BVI
or any of those you could think of, is there provision
of the kind you suggested, none of them, in the
constitution. Nor indeed is there a letter. So this
actually will be a noveliy to write a letter, which as
I've said, some of my (inaudible) are very unhappy,
without letting the cat out the bag, Withont letting
the catfle out the bag and running down the table some
of our delegation are not happy with that proposal.

8o please bear in mind that we are at the edge of
what is for us exceptional. If you don't like this
letter we won't send it, we will take it away. But we
cannot (inzudible} the provision on the constitution on
this point, 'm telling you. I don't think you do get
any further with it by arguing the point with our
Minister because it is noi -- it has not been done. 1t
jg inhibited by the West Indian Act and other statutes,
and 50 on, and it is - there i an element of risk in
us sending even this. You may think is completely
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text. The issue is whether this is a letter that is
‘constitutionally (inaudible) is certainly not going to
say because we cannot et what we want we take what we
can get. But we would ke to go away and think sbout
it for & couple of days.

THE CHATRMAN: All right.

MR TIBBETTS: Mr Chair, if T might just sort a bit of

curiosity on my part.

you, not that I don’t all the time but this time [ even
more 50 because I could smell it, and I listen fo my
colleagues and I totally agree with thern. Bui when you
mentioned that no other territory has either

a constiutional provision or indeed a letter, was it

asked for?

THE CHAIRMAN: Well -
MR TIBBETTS: In the vein that we have. _
THE CHAIRMAN: Yes, it was, very strongly. Very suongly
for this. And if you have ever spent 2 few minutes
arguing with Mr (Tnaudible) you will know how exhausting

itis. (Overspeaking)

MR TIBBETTS: Just & nommal discussion, sir, not even an
argurient. Iunderstand you very well.
THE CHATRMAN: And he said, no.
MR MCLAUGHLIN: Of eourse he is a lot smarter than all of

us,

Thave listened very carefully to
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unreasonable for me to say that but there is an element
of risk.

Sometimes we do have to with (inaudible) care, UK
Ministers have to advise going to make an (inaudible).
We know the situation. And normally of course it is
a matter for consultation as a matter of constitutional
convention or pracﬁcﬁ But once you start wrmng it
down in law, then it becomes a different thing, So what
I am opting for here, or what I am suggesting here, is
& middle path berween writing it down in law, which
I think there is great difficulties, both the
political -- and leaving the status quo, which it an
understanding between us in this day and age. Normally
the government of the territory will be consulied
normally. A middle way in which thers's a political
undertaking given on paper which can be produced quoted

. againstus, Even ifitis necessary tofakeittoa

eourt as 2 lagitimate limitation. We would have some
legal value, have greater political {inaudible) to

decide sorething. And so [ urge you io think about this
text carefully and not ask for too much. -

MR MCLAUGHLIN: 1 hear what you say. I believe these things |

onght to be dealt with on the basis of what you write,
on basig of principle. But {inandible) regrettably ake
precedence, But we don't have any difficulty with the
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THE CHATRMAN: And you mentioned (inaudible). He didn't

even geta letter.

MR TIBBETTS: He didn't have a (inaudible)?
THE CHAIRMAN: He didn't even have (inaudible), so this
wounld be a first. So1urge you to look at it with care

and sympathy.

MR MCLAUGHLIN: Care and sympathy, okay.

THE CHATRMAN: And recognition - novel -- I am content for
you to think it over because I know that Professor -
['hope he comes in time and you could alk it over with
him amongst your wider dele gation.

MR TIBBETTS: Only acertain amount of shocks befora the

day. (Overspeaking)

THE CHAIRMARN: Just before we have a break 1 see there is

tea and coffee. There

1 recall, on this side of the counter, which I just

might touch on. But T

come back to them. On this, on page 1 of the draft,
the note, (inaudible) section 2%, National Security
Courril, and [ would like to just touch on this before

we (inaudible) we have nearly an hour so you, Would

like to have a little bit
3.20, 1 don't think we
things.

are four other things, as

am in your hands as to whether to

break and we will come back at

need o take very long on those
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1 “which point we can do that. 1 concerns relate to issues of confidential, particularly
2 THE CHAIRMAN: Are they going to take a long time, do you 2 as it impacts timing of decisions or tirning of
3 think? - 3 announcement of decisions which have been made by the
4 MR BUSH: Shouldn'. [n fact will be three because one of 4 council and matters which the council realiy needs to
5 thein will be in a discussion on the Bill of Rights, but 5 keep in confidence for the long-term. Because we are
& it's fo do with the constimutional commisgion that we 6 talking about security issues, I don't think I need say
7 propose. The matter with (inaudible) as to question of 7 much more about how important these issues are, leaving
8 clarity and awarding system of (inaudible). I guess 8 aside the political considerations which are that
i that will be - ' 9 potentially if the Isader of the opposition disagrees
10 THE CHAIRMAN: Allright, let's have a break now. Iwill 16 with the decision of the council, more likely than not,
11 come back ta it no later than 4.20. 11 absent some provisions, sanction, or whatever, or what
12 (407pm) 12 he can and should say the government is likely to be
13 (Short breek) 13 barred from the public platform about it. .
14 (time 5.28 pm) 14 So 1 think that al] around the table, including the
15 THE CHAIRMAN: We have a fow poinis to touch upon and then | 15 perhaps in particular the NGOs, the NGOs are anxious
16 the leader of the opposition bes 2 faw points to maise, 16 that both sides of the House are seen to be working
17 I am going to touch upon four points in the group of 17 together on a matter of eritical impertance as national
18 ten. First of all, Ithink I know the answer to this 5] security. And so thers is a real desire on our part to
19 and it showld fake no more than ten scconds. On the 19 - reach an arrangement which would allow participation by
O 20 question of your wish that the premisr should be 20 - the opposition in the work of the council.
21 consulted gbout bandover to the Governor, you positian 21 On the other point, which is section 3, that is the
22 isthe same as it was before, 1 assume. And on that 22 ambitofthe remit of the -~ an ambit of the council.
23 point L will brief the Minister tomorrow morming and you 23 We are still very firmly of the view that the council
24 will want to address her about that becauss 1 don't 24 ought to be the decision-maker in relation to matters of
25 think there is anything I can do today. So if you could 25 national security, save in exceptional circumstances
Page 113 Page 115
1 confirm. 1 which will always be part of the (inavdible) understand
2 MR TIBBETTS: Yes. : 2 which the Governor would (inaudible). But we think the
3 THE CHAIFMAM: That's that point. National Security 3 decision-making cuglit 0 be in the hands of the council,
4 Council. There are o National Security Council. 4 and so the council that we propose is a council similar
5 There are twe issuss as far as I'm aware that are 5 to the one which is given to (inaudible) any
6 outstanding on this, and without dizcussing them further 6 constitution rather than the sort of advisory council
7 today I just want to be up to date with what your 7 which your draft (inaudible).
8 position is. The two issues are one the extent to which 8 MR TIBBETTS: Mr Chair, just to add to the first point about
_ 9 the couneil would be merely advisory or {inaudible) 9 the National Security Council. In our pursuit of comimon
C) 10 Governor that is point one. ] 10 ground, on our side, is there any reserve sitation,
11. Point two is the extant to which the leader of the 11 from your point of view, that vou may have which we
12 opposition might participate in the National Security 12 might teed to consider in the equation?
13 Council. Soifyou woold be so good as to tell us your 13 THE CHAIRMAN: T don't think se. But leave it with me
14 up~to-date position on both of those, because I know you 14 because we will need to talk through this, I mean one
15 will want 10 address the Minister personally on these 15 thought that we had was if you are considering seriously
16 things, it would be very helpful tous. 16 leader of the opposition being a member of the National
17 MR MCLAUGHLIN: Mr Chiairman, we had 2 long discussion about | 17 Security Council that seems to me, without wanting 1o
13 this yesterday and I think we have made some progress, 18 sound patronising, an enlightened view. I think it's
8 not sufficient for vs tobe able to say: well there is 19 2 good thing to have co-vperation on these matters which
20 an agreed position. But I think there is -- there 20 are of interest to national interest as a whole
21 always was, but more so now than ever, there is a desire 21 territory obviously.
22 to inweolve opposition in the work of the council to 22 One other thought, and I don't imow whether anybody
n ensure that they can have inpul. There are concems 23 has given thoughi to this, in the UK there are police
24 about how this will work in political system which is 24 anthorities for the various regions on which there is
25 unfortunately by its very natute adversarial. And those 25 political representation, also public representation,
Page 114 Page 116
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1 and [ wondared whether you had given any thought to -- i of that connection and [ am giving you the strongest
) or you might given some thought to having the 2 hint I possibly can that if seetion 31{3) cormes out all
3 composition of the National Security Council not only in 3 right, then we will go with your alternative section 81,
4 the 1=ader of the opposition but maybe one or two 4 The thing T 2m concerned about is that we get into the
5 - representatives of the society, one would have to think 3 new constinution a reference to good governance and
[ carefully about haw such persons could be selected, but & E know that our Minister will regard that as important,
7 in that natural way it would be the Governor after 7 S0 you remember that in the fext on section 31(3) thers
8 consuiting with (inaudible), something like that, in 8 is a refarence to good govemancs and that is what we
9 order 10 get wider representation. And then you mention .8 would like to keep. '
10 the poseibility of writing in something as a safeguard i0 Bill of Rights.
il against, or a deterrent against, unauthorised disclosurs 11 MR TIBBETTS: MrChairman, could you just allow us to go
12 of sensitive informaticn. 12 over 31(3) quickly? '
13 MR TIBBETTS: Mot limited to the leader of opposition. 13 THE CHAIRMAN: We did that,
14 THE CHAIRMAN: Ne, any member, And ihe only thought Thad | 14 MR TIBBETTS: 1am actually fryig for the time to put my
15 immediately on that, althoogh we could think on it 15 hands on what you said ... Mr Chairman, it was just that
16 further overnight, is suspension of such a member for 16 this morning you were going to think abont something.
17 a specified period of titne or in its (inaudible) 17 THE CHAIRMAN: We were going to think about the words "in
18 expulsion of that member. And then of course it poses 18 his or her judgment", and if that's the only point
19 the question who decides. And [ could not think of 19 betwaen us, ther we will be thinking about that.
O . anybody other than the chairman and the new Governor to 20 MR TIBBETTS: Thark you very much. That is the only point
i 21 decidethis, 21 sir, nothing wrong.
22 MR TIBBETTS: He or she will not have {inaudible) to 22 THE CHAIRMAN: Bill of Rights. The first question 1s: do
23 themselves. ' 23 youstill want to propose some language on
24  THE CHAIRMAN: So I think there ig plenty to think about 24 seif-determination?
25 there. What [ think we should do on this decision, this 25 MR MCLAUGHLIN: Yes. Yes, gir, we lmocked thiz around quite
Page 117 Page 11%
1 is a difficult subject, both elements, quite difficult, 1 a bit around yesterday and I have since had a word with
2 is we will brief the Minister tomorrow morming before we | 2 the NGOs, and I'm not quite sure what their final
3 meet, but if you would like ‘to address me on it, of 3 position or the opposition is, but what we are happy
4 course youmay do that, but perhaps we should take «- 4 with, the Government and the NGOs, is the wording from
5 she will come for an hour in the moming to open things 5 the Gibralfar constitution that is contained in its
6 up. Then we will have several hours without her then 6 first paragraph, not the second paragraph. We wounld
7 she will come back laier in the afternoon. We can 7 delete the second paragraph and put a full stop where
8 perhaps toss around some ideas between us in the interim | 8 they have the semi-colon.
- 9 and then you can address her later on the point if you 9 THE CHAIRMAN: Soitis at the beginning of chepter 17
O 110 would lke. 10° MRMCLAUGHLIN: Yes, sir.
11  MRTIBBETTS: That's fair. 11 THE CHAIRMAN: "Whereas all peoples have the right to
12 THE CHAIRMAN: Now the third one is Governor reserve | 12 self-determination and by virtue of that right”, all the
i3 legislative power where you proposed in the second round | 13 way down {0, "based upon the principle of muwal benefit
i4 the aliemalive text, and I haying forgotten the number 14 in international [aw"?
15 of the section now. 15 MR MCLAUGHLRN; Fullstop. )
16 MR MCLAUGHLIN: That should be an eagy one, 16 THE CHAIRMAN: So it's the first paragraph, and you would
17 THE CHAIRMAN: 81. Now, 1 think ii's right at this point, | 17 like that to appear at the beginning of the Bill of
i8 and ins the interests of making progress, if you will go 18 Rights in the same sort of place ag a preface?
19 with -- for the Govemor that is being referred to in 19 MR MCLAUGHLIM: That's correct, sir,
20 section 31(3), which you said you would, I was defighted | 20 THE CHAIRMAN: Before section 1 starts.
2 to hear, I think we could go with your alternative text 21 Yes, because the second paragraph on Gibraltar is
27 for section 81, which would not refer to good governance | 22 very much Gibraltar-specific for reasons you will
23 “but would refer across to the areas that the Govemor 23 understand. Well, that's fine with us. We can go with
24 has special responsibility. 24 that. If the opposition is content, I think it is a
25 Now I'm tying these two provisions together because 25 perfectly good thing, There is something similarin the
Page 118 Page 120
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1 Falitland Tslands constitution as well., 1 Now, I will be honest with you, the two most
2  MRBUSH: MrChairman, Ijust nced for you to read what we 2 sensitive points from our point of view are
3 would have. 3 nor-discrimination provision, which as it is drafted at
4  THE CHAIRMAMN; Should Iread it out? 4 the moment i3, in my view, legally acceptable because it
5 MRBUSH: Yes. 5 is in conformity with the European Convention on Human
6 THE CHAIRMAN: This would be a preambular patagraph betw 6 Rights, by having open-ended list but tied to the other
7 the heading "Bill of Rights, freedoms and ' - 7 rights in the Bill of Rights. Thatis what the Buropean
8 rasponsibilities”, and section 1; B Convention does and what the UK Humean Rights Act does.
9 "Wherzas 2ll peoples have the right of 9 It would not be in conformity with these obligations
10 self-determination and by vittue of that right they 10 to have a closed list. That is fundamental. Nor would
1 freely determine their palitical stares and freely 11 itbe, I think, acceptable, although Sarah is not here
12 pursus their sconomic, social and cultural developrment, 12 te argue her point, to have a bwo ter system, whereby
13 and may for their owm ends freely dispose of their 13 some categories of people enjoy beiter rights than
14 natural wealth and resources without prejudice to any 14 others. That in itself is discriminatory by definition
15 obligations arising out of jnternational economic [ 15 and I can see no prospect of persuading our Minister
16 co-operation based upon the principle of mutual beefit 16 that that would be a good or acceptable outcomne.
17 aud international law." 17 "The second point of sensitivity is tha provision
18 This wording comes fom the intemational covenant 18 about declaration of compatibility and in effect
19 (inaudible) so it is well established language. Okay? 19 allowing, even where the courts have found an
20 - MR BUSH; There are several things that we would ask there 20 incompatibility, allowing the legislature the
21 to be a constitutional provision for, 2] opportunity to decide what to do about it. Because in
22 THE CHAIRMAN: If's very splendid lampuage. 22 other territories the courts have power 0 hold
3 Allright. We are happy to put that in. We will do 23 incompatible law void, and T understand the reasons why
24 that. For the purpese of our briefing the Minister, we 24 vyou have argned for the system which is in this draft.
25 really will need an update from you about whers things 25 Itis undeniable that that is the system in the UK Human
Pape 121 Page 123
1 stand on the Bill of Rights. Now she hag agreed not to 1 Rights Act, o it is very difficult for us, without
2 take this topic until Thursday moming because Sarah 2 hypocrigy, to criticise it too much. But it is
3 Collins, as I understand it, can't make it until 3 different from the other OTs, so she will have to make
4 Thursday morning, which is fine. 4 a calculation that that sort of system is acceptable in
5 On Thursday moming, 1 reckon that is the time - 5 the light of everyihing else.
G well, it has to be Thursday moming -- for points to be 6 MR TIBBEFTS: But you will be doing your best ko convinee
7 made to her about the draft Bill of Rights, Now we have 7 her of that, ‘
8 briefed her already for the second round and we have put . 8 THE CHAIRMAN: Yes, indeed. Ilknow that when we cometo
g in 2 further briefing to her last week about the nevel 9 Thursday, she will hear different points of view from
19 nature of some of the provisions in this Bill of Rights, 10 different people. She will hear, I expact from you and
11 cuite undike other overseas territories' constitufions 11 othets hate taday, a realistic realpolitik view, if I
12 but nevertheless tailored to the particular 12 could put it that way. She will have to judge whether
13 circurnstances of the Cayman Islands at the moment, where { 13 it is better to go with what could be done now, fo get
14 there are concerns (hat we have done our best to 14 for the first tirne a constitutional Bill of Rights in
15 understand and appreciate. 15 it, which is very important for us and for you, for the
16 Moreover, we have explained to her, and will do so 1§ © people of the Cayman Islands, and she will hear from
17 apain, and it is open to you to do so in your own words, 17 Sarah Collins an idealistic view, which actually she
1% that the language a¢ it stands at the moment is 2 very 18 will probably find very attractive, because we are
19 delicate compromise. She has made it clear to us in the 19 becoming more used to it. But I have to say in the UK
24 past, and 1 am sure will maintain this view, that her 20 there are plenty of people who are cynical about human
21 bottom line is that the text is compatible with the UK's 21 rights and think it has ali gone too far. But anyway
22 itternational obligations. She cannot justify the UK 22 she will have to make a judgment about it and we will
23 Parltament text, which would likely lead to the UK being 23 contipue to brief her as we think best, above her bottom
24 put inte breach of its international obligations. That 24 fine on compatibility with international obligations,
25 is absolutely fundamental. 25 and then I suggest you use Thursday morning Lo say to
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1 her what you would like to say on the mattsr. 1 to pay attention to, has built up quite 4 lot of case
2 MNow if anybody has any waorries or new points to make 2 law which allows for exceptions to the general principle
3 about the Bill of Rights now, without meking long 3 of non-discrimination law for proportionate reasons,
4 speeches about it, I would invite you to do so, so that - 4 provided it is proportionate and allows the state a
5 _ wecan give her an update on where we stand. 5 margin of appreciation fo conclude these things, bearing
‘6 PASTOR O'CONMNOR: Thank you very much, Mr Chairman. We | 6 it ind irs own situation.
7 certainly appreciate your patience as you work through 7 S0 T think the way it is at the motment, and bearing
8 this novel sitnation with us and we are grateful. 8 in mind also that subsection (1) has been qualified to
e While we are waiting for the compromise to be worked 9 refer only to the rights under this part of the
107  cut in terms of limiting the rights to the constitution 10 constitution, 50 you know what the boundaries of this
11 that we have, and 1 do belizve that the clause ended 11 section is going to be.
12 the secticn 16 clause will not be acceptable, now 12 Just as an example, one of the other rights is
13 perhaps will be inconsistent with the UK international 13 marriags. Now marriage is so defined in this fext
14 obligation, there remains for us & major concern that to 14 without peradventure that marriage can only be between
15 argue for alf this is a very serious and fundamental 15 an unmarried man and an unmarried woman, it cail't be
16 poin. 16 anything else. So this doesn't make a difference.
17 Thers remaing also your concern — give us guidance 17 On the other-hand, If you were thinking of the areas
18 here. I'm wondering whether or not, given that that 18 of public heelth, any other form of walks of life which
19 clause has to remain open, whether we can do some 19 are not covered by this Bill of Rights, then the
20 further work on the clause to provide a qualifier to 20 mnen-discrimination provision does not apply at all,
21 that clause. Idon't know if we can continue o work on 21 aithough the Human Rights Committes would like it 1o for
22 perhaps a qualifier for thet clause. Because 1 really 2 certain categories of people, but it does not apply, and
23 think, evan gs it stands, it may suit and it may fit in 23 thet is the system of the European Convention itself.
24 well with the UK's obligation, but 1 am not too sure how 24 So from the technical point of view, we think it's
25 well it will fit with the concerns of the people back 25 all right and manageable in ferms fo see what those are.
Page 125 Page 127
i home. So to what extent, if it is possible, that we can 1 1 mean, I think if you have a serious problem about
2 perhaps add a qualifier to that open-ended cleuse. 2 this, it is going to be very serious to the
3 1 don't knaw, do you think it's something we can work 3 acceptability of the whole package; very serious,
4 on? 4 probably fatal. 1mean, Iam looking ai Pastor Alden
5  THE CHAIRMAN: Well I think that at the second ronnd there | 5 and I hope you don't have similar worries, do you?
6 were actuzlly two qualifiers. One is adding in " | 6 PASTORBBANKS: No, sir, I am relatively pleased with the
7 subsection (2) the words "and unjustifiable”. 7 efforts that have been made t0 address our concerns, and
8 Now those two words are very important because they 8 when I say "our concems", not just the concems of the
9 immediately introduce another test; not just different -9 CMA but the concerns of the community, and I am pleased
10 treatment, but unjustifiable. 10 to hear that you believe that the ultimate goal ig to be
11 The cther one is in subsection {3} 11 able to say to the Minister that this deal, and ifitis
12 "Where a law or decision of any public official 12 novel complies with the new Convention becausge
13 shall contravens the section if it has an objective and 13 ultimately [ believe that is Her Majesty's concern.
14 reasonable justification and is reasonably propertionate 14 While we still have some nerves about all of this, we
15 to-its aim in the interests of defence, public safety, 15 also -- we wanl to be fair and reasonable in the
16 public order, public- morality or public health," 16 Drocess.
17 Now thatis a very, very important subsection, which 17 But the question that 1 have for you, and no reason
18 was not there before, and allows for a derogation from 18 to debate it but the question - I did have the
19 the whole prohibition on discrimination, if it is 19 opportunity to look at the HRC's docurnent last night and
20 objective, proportionate, in the interest of defence, 20 thete is a number of things contained in that, that are
21 public safety, public order, public morality or public 21 concerning to me, that do not necessarily have to do
2 health. ' 22 directly with these negotiations. But I am concemed
3 So already the qualifiers have been putin. They 23 - thatwe have not prepared, as we were asked not to do,
24 are significant, [ think they are all right from our 24 we have not preparad a written staternent for this round
25 peint of view because the Burapean Court, which we have 25 aof the talks. Maybe you can give some guidance whether
Page 126 Page 123
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1 having those concerns that the HRC is presenting 1 Sarah Collins coming hera and not saying her piece
2 adocumented position in which there are certain things | 2 either, [am sure she will do that.
3 said that they say are irrefutable, that we believe are 3 But in addition, of course, if for the record you
4 refutable. 4 feel that it will be Tight to produce the paper, talking
5 My concemn is that we have a record that makes some | 3 about the record for historical purposes now, that is
6 of these statements, and nobody makes an attempt to 6 fine and that is up to you,
7 refute some of those things. Becauge I think they are 7 Thig is a very well documented process, much more so
8 important issues that they are raising but I believe 8 than most constitutional erganisational reviews that I
8 that we are in position to challenge some of the 9 have known, where a ot of paper and & proper
10 statements that they have made in there. But again, 10 constitutional secretariat which no doubt very carefully
11 [don't want to introduce something into this process. 11 can be there for historical purposes.
12 That really is something that they will need to be deing | 12 T just want to tarn to McKeeva now because you said
13 in terms of our conversations locally in Cayman, but 13 - you wanted to say somefhing about the Bill of Righis
14 neither do [ want a record to, a documentary form or 14 amongst your four points.
15 part of the record that we wouid have - we should bave | 15 MR BUSH: Mr Chairian, I think we saic we would wait until
16 a response to, for a Minister or anyone clse to look at, 16 - Thursday morning when the Minister is here for those
17 and that we misg that epportunity. 17 tnatters, and our parfy have taken pogition with the
13 We are not chomping at the bit to submit a written 18 churehes. We follow their line of argument.
19 documeri but the fact that this one has been written, we | 19 THE CHAIRMAN: Allright. Well, with that thers is one
20 are -- you know we want io make sure that if it would be | 20 other point [ just wanted to make about the Bill of
21 appropriate 1o do, we are well willing and prepared to 21 Rights, but befors coming 10 your other points, McKeeva,
2 make a written submissidn, not to change our positions * | 22 there is just one point I wanted to say for the record
23 but to refute some of the what T see is allegations made | 23 -
24 inthis, some of them directed specifically at CMA. But |24 PASTOR O'CONNOR: Given that you have made it absolutely
25 we are quite capable of defending if we need to. 25 clear to us that the clause will not be acceptable, we
Page 120 Page 131
1 So I just don't want the record to reflect one side, I do appreciate that information and we will address our
2 the documentary side of the story. We have documented 2 case as far as that is concerned, and extend our
3 some of our erguments on some of the previous smaff, but 3 appreciation for the work that has been done so far in
4 again I just - I don't want to inject something into 4 this section. '
5 this that's not appropriate for us to do, but neither do 5 THECHAIRMAN: Thank youn. Thank you very much.
6 I want the record to show one side of the story and wé 6 There is just one other point, and I know the
7 didn't respond o if officially. . 7 Chamber of Commerce and the Human Rights Committes have
"8 THE CHAIRMAN: Well, | think [ understand that entirsly. 1 | 8 pressed for simple tanguage that everybody can
9 have not had a chance o read their paper yet, but the 9 understand, which is something which [ have wrestled
10 programime a3 it stands at the moment has the Minister 10 with for all my career, rezlly, in drafting laws and any
11 coming o chair on Thursday moming at 9.30 until 10.45. 11 lawyer who is here, Michael, Sam, anybody who has had to
12 That is an hour and a qﬁarter, and we have slready 12 draft laws knows that it is a very worthy objective but
13 agreed that we shall do so again, but on that oecasion, 13 it is almost impossible to achieve, because the law is
14 she should listen o any arguments or points that 14 complicated, and rules have sxceptions and exceptions to
15  anybody around the table wanis to malke about the Bill of 15 exceptions and qualifications and so forth. That is why
16 Rights. But there is a limited time and we will have to 16 the text is mote complicated chan it might be,
17 suggest to her thai she bangs the gavel if people go on 17 This Bill of Rights, with the best will in the
18 toc long. 18 world, was produced tailoted for the Cayman Islands with
12 There will of course also will be a lunch, which 19 model provisions in it, with provisions that you won't
20 might not be 50 easy o tum into a working lunch but if 20 find in other overseas territory constitutions, by the
21 necessary it could do, and the debate could continue 21 Cayman Islands delegation, and we took it and we have
22 over lunch. Because in the afiernoon she has to decide. 22 negotiated a few changes through it
23 But I will suggest that you use that time to say what 23 Essentially it is their draft, which is, I would
24 you would like to say, and I am sure everybody will want 24 stress, very delicate, and I would love to have simple
25 to come in on it and there won't be any peint in 25 . langusge. Iwould argue acteally that many of the
Page 130 Pagel32 |

33 (Pages 129 10 132)

190 Fleet Street

Merrill Legal Solutions
London EC4A 2AG

(+44) 207 404 1400 www.merrillcorp.com




O

Day 1 Cayman Islands 3rd February 2009
1 provisions in this Bill of Rights are swwritten in simple 1 PASTOR O'CONNOR: I ask for it to be repeated.
2 language. [ accept that there are others which are 2 MRMCLAUGHLIN: "No person shall be compelled to matry
3 complicated. They have to be complicated but there is 3 without kis ot her free and full consent."
4 nothing we can do about that, P afiaid, 1am somy "4 THE CHAIRMAN: Thatis a good addition. We are getting
5 but sometimes, as I said at the last round, if ong is 5 there. Melkeeva, you had one or two ather —
6 going to get a docurnent which has consensus, one often 6 PASTOR EBANKS: Just this one more thing, Mr Chair, that we
7 has to use more words than ideally necessary. 7 would like to ask you to do. It was part of the
8 Actually, we hed a very good example this rnoming of 8 diseussion that took place among us yestenday on
& - that very thing about the Governor returning bills 9 section 9(1) in relationship to private and family life.
10 within 60 days, but in order to get it understocd, we 10 One of the sugpastions that came out yesterday for usto
11 had to turn it around and use more words than we might 11 discuss with you to see if there would be any objection
12 ordiﬁary have done. Anyway, I don't want to go on about 12 in section 9(1), "respect every person's private and
13 this too much, But that, T think, is the thing we are 13 fenmily life". ' )
14 going to bave to live with, and as 1 was going through 14 We had a ot of discusstons around that and how the
15 thig drzft, not only in the Bill of Rights but the rest 15 family was defined in the Bill of Rights and so forth,
16 of it, I could see that some of the tradifional langnage 16 and we were actually basing the conversation that we had
17 was rather long-winded, but sctually, if you compare it 17 there and some of the contacts in which the discussion
13 to the present constitution, it is in many respects much 18 took place were actually wordering whether it would be
19 simpler. 15 possible in there, instead of talking about family life
20 . Now, McKeeva - 20 to talk about home life, and wondered if that would
21 MR MCLAUGHLIN: Are you leaving the Bill of Rights? 21 present eny problem for the group.
22 THE CHAIRMAN: Yes, unless you have anything else. 72 MR BRADLEY: Do you mean in addition 107
23 MR MCLAUGHLIN: There is one other point which I think we | 23  PASTOR EBANKS: No; no, i replace "family" by "home"
24 have all just simply nrissed on the secretarfat. I'm 24 becanse again, one of the discussions that we had, the
25 grateful to them for reminding me of this. Itisin 25 hotne life oftentimes iz not as easily defined with the -
Page 133  Page 135
{ relation to section 14, which is marriage, page 2. 1 treditional family that most people may think of, and we
2 You may remember that there was a long dizcussion 2 were recognising the fact that home life for some
3 shout the issue or the potential of persons being 3 purposes is different. .
4 compelled to marry someone that they didn't waat to, and 4 MR TIBBETTS: Mr Chair, Ithink if we jook at 14(1) and
5 we tried to amend subsection (1), which some people had 3 Jjust ... Y am just trying to assist this point,
[ issues with, and then we decided that we would go away 6 Mr Chair, so that it is nnderstood a little clearer,
7 and think about it and [ think somehow it has got Jeft. 7 that's all. 14{1) reads: -
3 S0 the BV constitution actelly has a subsection that 8 "Government shali respect the right of every
¢ we think will work. It is subsection (2} and it simply g unmarried man an<d woman of marriageable age as
10 reads: . 10 determined by law freely to marry a person of the
11 ‘No person shall be compelled fo marry without his 11 apposite sex and found a family.”
12 or her free and fiull consent." 12 PASTOR EBANKS: [ have nothing more to add to it.
13 Itis a stand-alone subsection, and I hape that's 13 THE CHAIRMAN; Well, in which case I don't see the problem
14 Dot going to be controversial. I don't think so. 14 with the word “family™. Itis clear where it comes
15 THE CHAIRMAN: Mo, ng, 1 would be perfectly happy to -- we| 13 from. Ido see & preblem about delsting, "family"
16 can put that in. Ididn't put it inte this draft 16 because Article 8 of the European Conventicn on Human
17 becouse 1 think we concluded at the end of the 17 Rights in (b) and.in the covenant as well, 1 expect, is
18 discussion that it was undecided, so 11eft it cut. But 18 headed, "Right to respect in private and family life".
19 if there is a general wish to put that in, I think it is 19 It begins:
20 a very respectable thing to say. Okay, sa itis BVI 20 "Everyone has the right to respect in his private
21 section 20, subsection (2. 21 and family life, bis bome and his correspondence.
22 MR MCLAUGHLIN: I been asked to read it again: 22 -[t is absolutely fundamental. 'We can check the
23 "No person shall be compelled to many without his 23 covenant if you like.
24 or her free and full consent.” 24 WRBRADLEY: Putting in "home" I think wounld be much
2§ THE CHAIRMAN: Indisputable. 25 nammower. The family refers to the unit and can be made
Page 134 Page 136
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i to refer back ) | body, which studies and informs government zbout
2 MR TIBBETTS: Heis looking at the exact opposite of what 2 treaties, about constitutional movemenits, sbout laws and
3 you say. 3 regulations that affect us. And baving the secretariat
4 PASTOR EBANKS: MrChairman, it's not a critical issus for 4 that we have had, we have passed that stage. ]1believe
3 us, 50 please don't spend any time on this, 5 that a constitutional commission should be in place and
6 THECHAIRMAN: Thank you very much. Right, if wehave done | & one might come up and say: well —
7 with updating on Bill of Rights ... 7+ MR TIBBETTS: You mean permanently?
8 MRBUSH: Mr Chairman, I will raise my first two points with 8 - MRBUSE: Permanently uniil the day we walk on our own,
14 the conslitutiona] commission and the polling(?) system 9 whenevet that timhe is, and even after that, because the
10 inthe other islands, our sistér islands, Cayman Islands 10 world is changing and none of us knows everything. We
11 arvl Grand Cayman. Before I do that, I want to ask the i1 are just human beings and se, sir, [ want to ask the
12 government whether, after the mesting at 5.00, we 12 govemmenit and the UK to consider putting something in
13 shouldn't take some time to diseuss amongst ourselves 13 place. How it's made up -- we just put in a commission,
14 what has been intimated to us, if T am understanding — 14 . - aservices commission, something like that along that
15 about the Bill of Rights in respect - I guess he was 15 line I believe could be done, where the Govemor and our
16 talking about when Pastor O'Connor spoles. 50 we can 16 position and the government have an opportunity.
17 hear clearly. Notwithstanding that, sir, I certainly 17 This 15 a civil soetety, of course, because it will
18 realise thata lot of time has gone into this matter of 18 indeed be put in through the NGOs, but I certainly
19 the Bill of Rights. I recognise how much and how 19 believe that this nesds to be done. 1 mean, just you
20 imporeant it is for the United Kingdom, and the amount 20 sitting there, sir, without ¢ven hearing the Minister
21 of talk that has gone into this other status which we 21 tell us what you just said in regards to this Bill of
22 gll believe again we can do, withoul saying so. Itis 22 Rights. One of these days someone going to say: well,
13 sommething that worries me. 23 the UK, it ig tire for us to go on our own, and it i8
24 I've geen this letter, and 1 have never 24 time that if that happens, that preparation is in place,
25 discriminated against anyone in my life, but T cen tell 25 that people have knowledge of what they are getting
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1 one and all that if this has the possibility to allow 1 into, and in this (inaudible) [ see no reason why there
2 anything that will change the way we do things in the i should not be that kind of educational processes to
3 islands, then no matter what kind of constitution is 3 agsist us, I will stop there on that one, sir.
4 offered, I will have to look at that position. 4 THE CHATRMAN: Well that's very interesting because, | mean
5 But that's (inaudible) becavse it will like to 5 at the rnoment this draft constitution, 2mongst a number
6 get - foom my position, we would like fo getas close 6 of innovations, would have a human rghts commission, 2
7 as we can with the UK without tramipling our own beliefs, 7 coramission on standards in public life, a judicial and
g our own views, and what the people have to say, because 3 legal services commission, all deing different functions
9 1 have not come to London to step far away frorm that. 9 from what you ars describing and as I understand it,
10 There are things that we can do that the people might 10 what you are thinking of is perbaps a small standing
1 not like but will net kill vou: For. Thera are things ' 1 body made up of pecple appointed by the Governor, with
12 that people are adamant that they will not support, and 12 the advice or after consulting the Presniet and the
13 I think sll of us need to bear that in mind. 13 Leader of the Oppeosition, drawn from the civil society
14 Thank you very much, Mr Chairman, for allowing me 14 which will exist to advise or write reports on —
15 this matter of a constitutional commission. Thave 15 MR MCLAUGHLIN: Who raport-s regularly.
16 raised it several times. I do believe that a proper 6 THE CHAIRMAN: Now one would have to define what those
17 °  constitfional commission, made by and backed by 17 things were. But you know from our point of view
18 constitutional provision can only be good for the 8 [ can't see a fundamental objection to that. What would
19 islands, We know life is changing. We know how much it | 19 be helpful, if the government is sympathetic to this
20 has changed just in the 25 years that [ have been 20 idea, will be tc work out the draft text, a draft
21 involved in governiments, nd how much government has 21 section, ‘Tt need not be very long but something which
22 changed, and more and more we are impacted by what the 22 we could look at and consider.
23 metropolitan countries de, what the UK do, how Europe 23 MR TIBBETTS: Mr Chair, the concept, [ certainly don't see
24 impacts the UK and the UK treaties that it hag impacts 24 a problem with it, and perhaps the simplest way to deal
25 us, and I think we certainly need a more high level 25 with it, and the opposition, is to have 2 very simple
Page 138 Page 140
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1 provision allowing for the appointment of this 1 of treaties, human rights obligations, reporting and
2 coramission, and then some law will prescribe termsand | 2 there is an immense amount, and 1 think that -
3 conditions and how it's made up, end stuff like that, so 3 a cominittee, a constitutional commission such as this
4 that 21l of that doesn't have to be worked out 4 envisaged now, could evenmally perform that pmpose and
5 immediately, if you understand what | am saying and then { 3 shide int¢it. But [ think that from my point of view,
6 a law could deal with making up all the different B a great argument in favour of it is that constitutional
7 things. Not that we don't have to talk about it, But, 7 amendments in Caymar, and everywhere else, have been
8 I meen, I don't know what yoor thoughts are, how far 3 made on 8 peacemeal basis and sometimes crisis )
9 they have thought it through, because they may have it 9 managernent, and if there was 2 provision to establish
10 all put together and it might be something simple to do. 10 aconstitutional commission to have it to sit and report
11 I don't know. 11 not every ronth or every year, but on a three or five
12 MR BUSH: Mr Chairman, [ don't see the difficulties in 12 year period, presenting factually what changes they
13 setiing it cut. As [ seid, there are a lot 6f arcas now 13 think would be necessary, you could produce better
14 in this drafi that are new to us, but it sets out the 14 structured constitutional arendrnents that are thought
15 parameters and | am sure with the smount of legal mindé 15° out, not on a short period of tiree but round the table.
16 arcund the table, that shouldn't be hard fo do. 16 So I think a constitutional commission lke this would
17 I am weary, and 1 am weary of all the Tegisiation 17 have a great advantage for those two reasons.
18 that this constitution is leading us, or leading our 18 MR TIEBETTS: And then really have to engage in a process
19 politicians to do. Because people certainly want to see 19 like we are now. :
20 things done, and if you going to have a constituion, 126 PASTOR EBANKS: Mr Chairman, wearing a slightly different
21 the constitutien should say what needs to be done. If 21 hat, [ am co-¢hair of 2 non-government organisation
22 legislation cotnes, I think the parameters need to be set 22 group with the Chamber and a nurmber of other
23 ount. I think that is now the issue. 23 orgarisations. And itis one of the things that all
24 ‘What I think is important, maybe others may not, but 24 aducation agpect which obviously would be an important
25 1 certainly believe it is, without just leaving bare 25 element to such a commission, is something that
Page 141 * Page 143
1 bones, but it should set out what is expected, who is 1 Ibeélieve would be greatly welcomed by a large
2 going to be appointed, how they will be appeinted, and 2 percentage of the population,
3 then maybe by (inaudible) something can be ironed out as 3 THE CHATRMAN: Sounds as if it's a vety popular idea. What
4 1o what all their duties are, 4 we will try to do overnight, unless you bave a draft
5 MR TIBBETTS: Mr Chair, just quickly, when | said what 3 here McKesva, what we will do,
6 I §aid, I was just not sure how far on the thought 6 MR TIBBETTS: (naudible) legal minds here. )
7 - process the opposition was. We don't have atty problems 7 THE CHAIRMAMN: Something. And itwill have advantage which
8 with that. I was only making the suggestion depending & will be te do (inaudible) we can put something down and
9 on liow far on they ate. 1t is something they would 19 T hope in the course tomomrow find time to look at it.
10 prefer to have warked out, then I don't have a problem 10 MR BRADLEY: I think it's a very good idea just, please.
1 with that whatsoever, But in principle we don't have 11 Let's not get engaged to quibble about the actual
12 any difficalty at ail. 12 composition of the achual terms of reference. Make it
13 MR BRADLEY: Mr Chairman, | think it's very late in the 13 a skeleton on which local legislation could be found.
14 constitutional reform process, you know, for a new i4 THE CHAIRMAN: McKesva, can you wrap.
15 subject to be brought up like this. But | personally 15 MRBUSH: MrChairman, I am sure [ understand what we are
16 can sec that thete are many advantages in it. Bacause 16 szying in the foomote page 63, that we are Teaving the
17 McKeeva has spoken the unspeakable in 4 very oblique 17 door open for single or epen-ended ¢lecioral districis.
18 way, but you have to face the realisation that sometime, 18 What 1 want to have clear understanding of, had a lot of
19 50 or 100 years in the future, that there will be 19 discussion with the (inzudibie) and both of them have
20 a stage when Cayman will decide to walk alone. And 20 stated that — I think you have heard both of then
2l 1 know from experience, having gone inte a couple of 2l saying they don's want a system Lo change, they want it
22 newly independent ferritories in other cases, that there 22 a5 is, I'want to ensure that we are not leaving the
23 is an inunense amourt of work o be done in the two to 23 door apen for another system to be brought in by
24 three year period between that determination béing made 24 legislation aithough if you fook a referendum
25 and the independence document being signed; a succession | 25 (inaudible) alone the (inaudible) will tell you leave it
Page 142 Page 144 ;
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1 815, hecause we have talked across the two hours(?) 1 MRBUSH: Notagit.
2 and we cannot find any sepport for what was proposed. 2 THE CHAIRMANM: No. The provision about how the elected
3 And I just want to make sure that what is being said 3 disiricts are divided, how they are composed, the
4 here is not changing in the way that the two rernbers are 4 division of the islands as a whole inte elected
5 elected. In other words, that the two members would be 5 districts, that is regulated under section 93(c), which
6 élected as is now, the constitution should still remain 6 15 exactly the same as it is in the present
7 ag is and not for legislation to do otherwise. 7 constitution, It's 2 matier for your electoral
3 MR TIEBETTS: Mr Chairman, if you don't mind, I just wantto | 8 legislation. And the current situation continues, the
9 make sure | understand what the Leader of the Opposition g status quo remains until it is changed by law. The
10 is saying. As I understand it, there is only provision 10 constitution does not require anyone systern ot another.
1n being put in the constitution to allow by legislating 11 1t iz ag it is now, or the legislative assembly to
12 any changes in the construct of districts er 12 congider from time 1o time, But it will have the
13 constituencies or single mermber constituencies, or 13 benefit of advice, recommendations, from the Boundary
14 however that formulation is, at the end of the day if 14 Pesition, whenever it is set up.
15 any future legislative assembly agrees to do so, bat 15 MR TIBBETTS: Not o believe butjust do say for instance,
16 what it means is that the status quo remains unfil such 16 Mr Chair, if the time were to come, for instance, when
17 tirne ag that is done, whenever that is, if ever that is, 17 the legiglature agreed to add fhres more seats so that
18 the anly achievement in this is that it would not have 18 you had seven elected members of the cabinet, for
19 to Tequire @ constitutional change for that to be able 19 instance, just before you appoint a -- and to bring it
20 to be able o happen, Is that correct? 20 home, and 18 seats, and you had six electoral districts,
21 THE CHAIRMAN: That's correct. 1 mean as regards the 21 you had 7,000 constiments in George Town, four in
22 Caymang - a hew pravigion, 20 a new constifution, a new 22  Westby(?), four in (inaudible), one in North Side, one
23 provision is section 89 on page 62 which would provide 23 in East End, that is 17,000, 2nd in Litiie Cayman you
24 for an ¢lectoral Boundary Commission to meet from time 24 had 1,000, making 18,000, East End and North Side would
25 to time and to review the number of boundaries of the 25 still have one seat, and Little Cayman would stll have
Page 145 Page 147
1 elacted districts. And so if you lock on page 62, 1 two. That's how it would work. SoEam saying it is
2 section 89(2)(d) provides, I hope I have done it 2 protection rather than any risk, at this point in time.
3 accurately, that, subject io (a), (d) and (c), the 3 THECHAIRMAN: Ifthere is nothing slse I think we have done
4 Boundary Commission must recommend that: 4 very well. T would just like to gay something about
3 %S0 far 23 reasonably practical across all electoral 5 tomorrow first and then ask (Inaudible). The only
6 ..(Reading to the words)... that district." 6 thing T would like to say is that the fme - well, the
7 Therefore, you know, one member per thousand or 7 ontything I will say is that the vlvay it should open is
8 whatever. Whether they are singie or not 8 the Minister will say a few words and then will want to
9 constituencies. Then it goes on but (b)(2): ¢ get on to business. So I suggest that if anybody would
10 “(Inaudtble) ...(Reading to the words)... time the 10 like to make some opening remarks rather than take up
11 return at least two members." i | & lat of time with opening statements, if you would like
12 MR TIBBETTS: At least. That's a protection. 12 to make any general opening remarks do so when you first
13 THE CHAIRMAN: That'sa protection. Now that is putin | 13 take the flocr, you know, without going on at great
14 because I have always understood that to be fendamental | 14 length, but simply for the purposes of using her time to
15 10 all of these governments, in&spcctivé of the 15 ihe ucmost. ’
16 population of those (inaudible). So those two members | [6 When she has imade her opening remarks she will ask
17 couid be representing far fewer voters than members of 17 me to summarise where we have got to as aresuit of
18 Georgetown or (Insudible) West End or East End tovwm 18 today, and I will try to do thet briefly, and suggest
15 cenire. So this would be actually an obligaticn on the 19 that we give you the floor to make your points such a5
20 Boundary Commission to not to fiddle around with the 20 you would like to do so, not on the (inaudible) but on
21 represehtation for those two islands. 21 ofher points, and I would suggest her starting with the
22 MR BUSH: So there is no opportunity in this for the system | 22 appointment of Governors. Se afier she has spoken and
23 that was proposed? Cne constituency, two membersbut [ 23 I have semmarised where we are, [ will sugeest that we
24 one vote. 24 take that topic first and that she gives you the floor
25 MR TIBBETTS: Not asitis. 25 first, Kurt, and you can say anything you like and then
Page 146 Page 148
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one hour for talks in the morning so it is important
that we start on time as well as we did today.

One final point about Thursday, the very final itern
on the part of Gillian Merron who chairs the final
session of lalks, is not for the whole Cayman
delegation. As I understand it it is Mr Tibbetts and Mr
MeLaughlin who are going to {inandible}, not the whole
delegation. That was my error in neluding that, but
just to make that cléar.

Oue final issue which Sara has dravm to my
sttention, for some reason the men's coats, when you are
Ieaving, will now be found in the ladies’ cloakroom.
‘When you go to get your coafs on the way out, if you
have left any coats downstairs, you will find them in

* the ladies' cloak room.
MR BUSE: Mr Chairman, [ don't kmow whether there is cause

Pape 150
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1 g0 ity to thar subject. Iz that 81l right? 1 to take up my suggestion of meeting a couple of minutes
2 MR TIBBETTS: That's fine. 2 afterwards. But I certainly would like to meet at the
3 THE CHAIRMAN: And then McKeeva you do the same whenyou | 3 NGO and (inaudible) my point of view.

4 come to speak or anybody else who might like to speak. 4  THE CHAIRMAN: If you would find it convenient to stay here
3 I don't wanit to sort paople saying that things they want 5 for a few minutes we can leave the roorm. Unless thers
6 to say, but it is simply trying to use her time — & is anything else, thank yon very much for your kind
7 Now, Helen has one or two things to say aﬁnut the 7 attention and contributions and 10.00 tomorrow moming.
8 timetable. 8 (545pm)
9  MRTIBBETTS: My Chair, just befors that, when we start is 9 {Adjoumed t© Wednesday, 4 February 2009 at 10.00 am)
10 she going to then go on to euch'topic? 10
11  THE CHATRMAN: Well, I should have made -- 1
12 MRTIBBETTS: With your assistance. 12
13 THE CHAIRMAN: 1should have made clear thaf we this think 13
14 the best way is for -- ] imagine that she bas only 14
15 I think an hour tomorrow morning, doesn't she, an bour 15
16 tomarmow morning. Then she will come back 2 few hours 16
17 later in the afternoon. T don't think you will get that 17
18 point settled but you should make your argument to her. 18
19 And then if the time still allows you can move on to 1%
O 20 another subject you might want te. . 20
21 MR TIBBETTS: Then we carry on between her leaving and her 21
22 coming back. ' 2
23 THE CHAIRMAN: Yes, we will mest as we are now, and I hope 23
24 we cant try and sort out some of the things we discussed 24
25 today. I aw sure she will want to Jo that. So that 25
Page 149 Page 151
1 we so¥ out some of these points which we won't trouble
2 her about.
3 MR TIBBETTS: (Inaudible) and she will more likely say yes.
4  THE CHAIRMAN: Yes, .
5 MR TIBBETTS: I don't think we will get to that point.
& THE CHAIRMAN: Allright _
7  SPEAKER: The only pointis just to draw your atiention to
8 the fact we have recirculated a new agenda for all
9 starting at 10.00 tomorrow. As we said the Minister has
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1 Wednesday, 4 February 2009 1 clearly, 5o [ have to be assured that the UK has in
2 (10.00am) 2 place necessarily safeguards to protect its own
3 GILLIAN MERRON: It's a real pleasure to join you this 3 interests.
4 motning and see some of you again and meet some of you ; 4 However, I do geruinely believe that there is
5 for the fiest time. You're all very welcome. Now | 5 sufficient room for agresment. Because of the hard work
6 know who to blame for bringing the snow, and to say & that the delegations have undeitaken, the UK team has
7 thank you for bringing sunshine as well. I didn't know 7 been able to draw up a draft constimtion to base our
g you could bring snow from the Cayman Islands but you |- 8 discussions over the next two days, I particularly
& learn something every day. We're looking for somebody | 9 welcome the manner in which you have approached the need
10 to blame. 10 ta promote and profect human rights through a bill of
I 1'd like to inake a bit of an opening statement and 11 rights to be included in the new revised constitution.
12 then perhaps we could move on to discussions. Firstof | 12 This is one area that I kmow we will all want to Took at
13 all, I'd like to formally and warinly welcome you to 13 very carefully.
14 these discussjons, the third round of discussions on the 14 As has been made clear in earlier rounds of
15 constitution. I am delighted that you are here in good 15 discussions, nothing is considered as finally agreed
16 spirits and good form to help us reach a satisfactory 16 until everything in the final package is of course
17 conclusion to the process. 17 resolved. I hope with your support, guidance and input,
18 1 understand from Jan and the UK team that they've 18 we can agree such a package over the next few days.
19 already made good progress in the previous rounds in 19 I'll be here with you until 11 o'clock this morming
20 Grand Cayman, and I congratulate you again for that. It | 20 when I have to leave for a ministerial meeting with the
21 is a difficult process of compromise and negotiation, 21 Foreign Secretary and then, of course, Prime Minister's
clz but vou have managed to reach agreement on a munber af 22 Question Time. 1hope to rejoin you at 3 o'clock for
23 areas and you've also held some very constructive 23 the final session. There is a problem for me in that
24 discussions, [ hear, on points where there are 24 the business in Parliament has changed and I'm required
25 difficulties. Of course, that is the purpose of our 25 to vote and I'm too far away here to rush back. I'm
Page 1 g _ Page3
1 talks. I waiting for guidance as to when we think the votes are
2 T'm also very pleased ¢hat you've come here as an 2 likely to be. When 1 get that guidance, I will join
3 inclusive delegation from the Cayman Islands, and we 3 you, but T hope you will bear with me. 1 do want to be
4 have representation from across the political world but 4 here, but you will also know the requirements of
5 also from civil society, and you're all equally welcome. 5 Parliament and being a Member of Parliament,
é I'm glad we're working with what is, of course, a very 6 However, 1 hope you make good use of the remainder
7 experienced delegation. You've all given time and 7 of the time under Jan's chairmanship to narrow down the
8 energy to thig and I know that we will manage to produce | 8 - outstanding issues so we can complete our talks in good
9 a modern constitution for the benefit of the people of 5 time tomortow, when [ will be with you. Iwill suggest
10 the Cayman Istands because that's what we are here for. | 10 that we now move on 1o discussion on the outstanding
11 ¥ ou will know, becanse the UK. has constantly 11 issues, because T want fo get a much better ’
12 underlined this, that the UK government is indeed very | 12 understanding of your concerns. My purpose of being
13 ready to consider carefully any proposals put formard by | 13 here is very much to hear what you have to say. T know
14 the Oversens Territories, and you will alsolmowthatas | 14 that we will not be discussing the bill of rights until
15 the 1999 White Paper set out, looking at the issues, a 15 tomorraw, and that's in arder to allow a representative
16 pafance will always need 10 be struck between 16 of the Human Rights Committee to participate,
17 obligations and expectations. The UK continues to need | 17 T'rn now going to, with those words, thank you all
18 to retain sufficient reserve powers, including for i8 once again, and turn to Jan to ask il you could
19 Governors, to protect itself against contingent 19 summarise the outcome of discussions yesterday and
20 liabilities, implement its international obligations and 20 perhaps you could make a suggestion as to where we
21 of course ensure good govemance, whichis Ikmow | 21 should start this morning. Thank you.
22 something you want to see. 22 IAN HENDRY: Thank you, Minister. Yes, we met for several
23 As the Minister, I'm the cne who has to answer 1o - 23 hours yesterday and I'm glad to repert that the
24 ihe UK. Parliament for the administration of the Cverseas | 24 atmosphese was goad and constructive and co-operative,
25 Territories, and that of cowrse focuses my mind very 25 We mapaged to solve quite 2 number of technical issues
Page2 Page 4
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and just so that it is clear 1o you, we understand quite
clearly that the appointment is your appointment, not
our appointment. However, in the very same spirit of
co-operation, and looking to modemise the constitution
and understanding very clearly that consultation is in
order for most things, that even when you have the last
say, and the decision to make, that it would be
whenever(?), not on an annual basis, but rather whenever
it ig coming time for a new Governor to be appointed,
that what obtains presently is that a leiter sent to us
and we're asked - the Territories are asked as to what
qualities we would like to see in a Govemor, and while
that is done perhaps even a year before the appointment
of the Governor, the fact is we ptesums that when you
are doing your appointmens for the next Govemor to
replace the existing Govemor, you cettainly don't just
choose one person but you'll go through a list of
possibilities,

What we are asking for is -- as I said before, not
10 be repetitious but it bears emphasis that we
recognise the decision is yours. But what we're asking
for is the type of consultation where, whenever you ate
down to, for instance, a short list and us not knowing
exactly what the process entails, but assuming that
under normal circumstances this is what will obtain, -

Page 7

Day 2 Cayman Islands
1 which wers outstanding and which we were keen to get out 1
2 of the way and ot have to trouble you with. - 2
3 Of the ten listed outstanding points, we solved the 3
4 one on public debt, so that's out of the way, T hope. 4

-5 There was another one to do with the Governor's reserved 5
& legislative powers, which we have also dealt with, and 6
7 1 think we are close -~ at least I hope we are close -- 7
8 to settling quite a mumber of the other outstanding 8
g paints. Thope that, during the course of today, after g

10 you've had to leave us, we will make further progress 10
11 with those. 11
12 There are two of the points on which the UK isina 12
13 rather more neutral positien and they are more to do 13
14 with local politics, if I can put if that way, than an 14
15 argament between the UK and the Cayman Islands 15
16 delegation, but again we'll try and se¢ whether we can 16
17 push thoge forward as well. 17
18 It's very good that Professor Jeffrey Jowell has 18
19 managed to get here today. He was diverted by the 12
20 weather to Glasgow from Cape Town or Johannesburg and | 20
21 +was unable to be here yesterday, but I'm very glad to 21
22 see he has managed to come today. His contribution has 22
23 slways been very positive and helpful, 23
24 I think that what I would suggest is that we start 24
25 today with the second of the listed ouistanding ten 25

Page 5

1 points, which is to do with how the Govearnor of the 1
2 Cayman Islands is appoinied, and ) know that the Leader 2
3 of Government Business would [ike to address you on that 3
4 point. . ’ 4
5 KURT TIBRETTS; Thank you very much and good moming to you, | 5
6 Minister. ‘On behalf of the delegation let me say a ]
7 spacial thank you to you and your team for facilitating 7
8 this, what we hops to be the final round of talks. Let 13
g me say to you that your team, headed up by Mr Tan 9
10 Hendry, has been not enly very cocperative during our 10
11 previous rounds but aiso very helpful and I believe that . 11
12 they have assisted fn developing the spirit of 12
13 co-operation that exists between all of the parties 13
14 around the table this moming. 14
15 Let me quickly move into the very first point which 15
16 Mr Hendry said we should talk about, and if's section 29 16
17 of the draft of January 3¢th, with regards to the office 17
18 of the Governor. 18
19 As you will know, it reads: 19
20 *There shall be a Gevernor of the Cayman islands who 20
‘31 shall be appointed by Her Majesty and shall hold office 21
22 during Her Majesty's pleasure.” 2
23 And the note is: "Question of prior consultation is 23
24 outstanding”. 24
25 The point was raised at the second reund of talks, 25

Page 6

MCKEEVA BUSH: Mr Chairman, Minister, let ins associate with

that we're given an opportunity to comment around that
short list, with those names, given the various
qualifications and perhaps a CV that is attached, and we
would be allowed to szy: We see what you're looking at
and if we had any say in the matter, this is who we
think will be most suitable based on the evidence before
us, '

That s the simple point, and the fact of the matter
i that what obtains now js we are simply advised after
the fact. So what we ars seeking is a level of
consultation which doasn't interfere with the
decision-making process, but allows us an apporturtity to
give all of us 2 way to what we believe will be the best

choice.

the word of thanks made by the Leader of Government
Businass, and to say that we find ourselves on a1l fours
with the Government on this matter. It gneg back to
2002, it was first raised at that time, but we would
appreciate alse consultation oo a short list on the
appointment of a Gavernor for the Islands. We feel it
is imperative that we know the kind of qualities that

the FCQ ig about to appoint. We believe that the
Islands today, nat all the Governors can know about the
finances and 5o on, and they can be guided by us here,
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Day 2 Cayman [slands 4th February 2009
1 we know all of that, but we believe that that is 1 equivalents would be invited several months before the
2 important, that we have knowledge of what is coming, 2 new Governor was 1o be appointed to an Overseas
3 You would know that what existed before when the 3 Temitory to ask what experience, skills and qualities
4 appointment was made and we wouldn'i(?) sign the papers, | 4 the Governor of the Territory should bave, and that once
5 Tnow they are supposed to let us know who is being 5 the Prime Minister had recommended a Governor to the:
6 appointed and when that appointment is made. So we 6 Gueen as a formal appointment, the Govemment of the
7 would 2ppreciate having & consultation on a short list. 7 Teritory would be informed within 48 hows. T fhink
8 We agree with the Govemment on this mattey. Thank you 8 thaf's the policy, so that they weren't taken by
9 kindly. 9 surprise by reading of the appointment in the press,
10 KURT TIBBETTS: There was one thing that ] was remissto | 10 they would be given advance notice.
11 cormmenton. In the seventh report of the Foreign 11 Now, that is the current - that is govermment
12 Affairs Committee, in the 2007 session under the heading 12 poliey, and what you're asking for is obviously a step
13 of *Consultation and represeniation”, it reads: 13 farther, to look at candidates' CVs and any information
14 "We recoritnend that Territory Govemments should be i4 that is available about them and 1o Sxpress & view on
15 given an oppertunity t6 pass on their opinions of the I3 the respective merils, as you see them, of the
16 candidates for Governor befors appeintments are made. 15 candidates before British Goverament ministers make a
17 We welcome the appointment of Jocal individuals as 17 recommendation to the Queen. Is thatright? What
18 Deputy Governors and in some Overseas Territories would | 18 you're asking for- is a change of policy?
19 urge the FCO 10 ensure these appointments are not seen 19  GILLIAN MERRON: Yes.
O 20 to be politically partizan individuals.” 20 KURT TIBBETTS: Thank you, Madame Chairman, You are quite
21 So we believe that our case is understood and we are 21 right, Mr Hendry, and T just would 1iks 10 make another
2 hoping that you will find it fit to consider it. 22 point. What obtains now is what [ wousld term a
23 GILLIAN MERRON: Does anyone else want to make o 3 gituation of id=alism. We can et forth in the fonm,
24 contribution on this partcular item? 24 but not incheding(?) that in an individual, all the
25 JEFFREY JOWELL: IfI may, just very briefly, I think that 25 qualities that we would like to see in a Govetnor. Very
Page ¢ Page 11
1 the Leader of Government Business and the Leader of the i likely, all of thase qualities would never be met by any
2 Qpposition have clearly expressed their position. But P4 one person, 0 we indersiand that.
3 just to add that fiis provision is not simply a request 3 We don't believe that doing that actually does
4 as & matter of courtesy to the Cayman Islands, it's alse 4 anything at all for the exercise and we're all much
5 an ¢lement of good governance, the principle of which 5 better suited to being able to make comparisons as to
6 the United Kingdom itself subscribes. Good governance, 6 what 2ach individual brings te the table, that is being
7 firstly because the Governor himself will have a great 7 considered, and that is again one of the main reasons
g8 effect on the people of the Cayman Islands, his 8 why we ask the question. We believe that the territory
9 decisions, so there's & notion of democracy in this. 9 being able to express an opinion would assist in the
O 10 But secondly because it will also assist the quality of 10 decision-making process, and cartainly not ereate any
11 decision-making by adding to the knowiedge of the UK the | 11 hindsance in the process.
12 Kind of persen whe on the ground would be considered 12 What it also does in the decision-making process is
13 acceptable and also the swength of opinion perhaps in 13 the terrifory -- each territery ciaims more ownership in
14 yelation to that decision; not to be simply followed as 14 the process from the very beginning and you don't find
15 a courge, but simply to add to the knowledge base of the i5 yourselves sitiing back waiting to see, and waiting to
16 decision. 16 undersiand; What do we have here?
17 GILLIAN MERRON: Anybody ¢lse? 17 TANHENDRY: Can [ just, with your permission, Chairman,
‘18 1AN HENDRY: Sure. 1think ihat the position {s well 18 throw out ene question, which is always — because, you
19 understood that before 2002 there was no form of 19 know, your argument is very beguiling and very difficult
20 consultation whatsoever, and then &s a result of 20 to find objections to in principle. But supposing that
21 debates, I think, of Overseas Territories consultative 21 the government of the day in the terTitory was consulted
22 counsels when the Leader of the Opposition was the 2 about candidates, given all the information, CVs,
23 Leader of the Govemment, anid he will remember this, the 23 everything, and they expressed a clear preference for
24 policy was introduced by the Minister's predecessor, 24 candidate X, and candidate X was appointed and it was
25 ‘Baroness Amos, that Chief Ministers and their 25 known fhat candidate X was the favoured candidate of the
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Day2 Cayman Islands
1 sovernment of the day, candidate X becomes the Governor 1 1 think we deserve a little bif more credit for our
2 and the gdvcnunent of the day loses office at the next 2 thoughts, simply because any government, understanding
3 glection and 5 new govemmmt comes in, who immediately 3 the congtitutional Telationship thai we have, would net
4 starts — [ mean this is only a hypothesis - starts 4 begin a relationship with a Governor either ane way or
5 with a suspicion that Govemor X was the favoured 5 the other way. It is understood by all of us, at all
6 candidate of the governrent at thai time and was 6 times, that it is in the best interests of both parties
7 therefore net to be trusted or there might be some 7 for there to be good relationships between the elected
8 animus against that person. That's one possible 8 government and the appointee of Her Majesty's Governor.
g problem. ' 9 $o there is no forethought that would be where someone
10 Equally, what if the government of the day in the 10 arrives and we immediately say, "This is not the person
11 territory sees the CVs of the various candidates, makes |8 that we want to have here."
12 its view known that "We favour candidate X", the British 1z If there is a change of government, I believe that
13 government actually doesn't believe candidate X is the 13 the TerTitories are beyond that level of maturity where
14 best candidate and appoints candidate Y, thereby 14 again immediate perceptions happen to where the first
15 creating rasentment that candidate Y has been preferred 15 thing s, "Let's try to get this Govemeor changed as
i6 to candidate X, and therefore the new Govemoer, 16 quickly as we can." It doesn't operats fike that in the
17 candidate Y, starts off at a disadvantage with the 17 Territories. If you extend the argument further, you
18 government who dida't want hirn or her in the first 13 could almast extend that thought to any decision that
19 place? 19 rests with Her Majesty's Government with regards to any
20 You see, these are two problems we have to wrestle 20 consultation which takes place. We recognise with open
21 with, I think, and we have to think about, and of course 21 gyes the fact that the constitutional relationship that
23 the Govemor's position has to be politically neutral, 22 exists aflows for certain reserve powers for His
23 obvyiously, it's an absclutely viml requirgment. 23 Excellency the Govemor and also certain decision-making
24  GILLIAN MERRON: T just wanted to add -- I mean, theyre the| 24 processes which rest squarely in the hands of Her
25 kind of coricerns -- I mean I can compietely undarstand 25 Majesty's Governor. We understand that and we live witli | -
Page 13 Page 15
1 why you make the points that you make, and that's why 1 that. 'We are simply seeking a more mature constitution,
Y3 1 fee) - 1 mean, one of the parts of the process that's 2 which allows 2 participative process where we can ¢laim
3 veryimportant to me, and we have done that, of course, 3 . ownership in this relarionship a bit more. And that's
4 in this situaticn, for this process, is to say: What 4 as for as it goes.
5 are the skills and expertise that you feel we should be 5 So it is not that F would thitk that you shouldn't
6 looking for in making a selection? 6 have expressed the former leading(?) comment, but I say
7 As you'll kmow, Kust, T wrote, I think it was 7 10 you, having done that, I don't belisve that that
8 in November, because T want to lnow what you feel are 8 bears enough merit not t seriously consider the
b the aspects of the Govemor that we should be looking 9 request. Because [ do ot believe that that is what
10 for. I do also take your poinf, of course, that you 10 obtains asarule. You might have a sifuation like that
11 can't find everything in one persen, but I take that n occurring at some point in time in some territory,
12 request for your views very seriously and it is part of 12 depmciing on the individuals concerned, but I would have
13 the process, that is part of the considerations that we 13 10 say 10 you, sir, that (hai could happen on any day of
4 have when we're looking for a new Govemior. 14 the week in any given circomstances, vt justbecause
13 [ understand why you ask that, but ['m also 15 there was a process of consultation to this level in the
16 interested, in addition fo lan's "what if?" questions, i6 decision-making process.
17 how you feel about the cumrent situation, which is you 17 GILLIAN MERROMN: Thavk you for that, What [ would saggest
i8 are agked: What do you think skills and expertise 18 is =- [ imean, I've heard your views — that perhaps you
19 should be, and that, as | say, is of great assistance to 19 could leave that wilh us and we will retum o it. 1t's
20 us. 20 a useful discussion and you've clearly articulated why
a1 So I understand the point. It's how we move forward 2 you feel as you do and we've had en exchangs on the
22 on it. 22 ny/hat ifs?”, which I do think is important, 25 you
23 KURT TIBBETTS: If1 am allowed another intervention, Mr | 23 understand, Thave heard what you have to say. Perhaps
24 Hendry knows well that [ hold his opinions in great 24 if we can consider it and then come back 1o you on that.
25 egiesmn, but [ have to respond to himm by saying that 25 IANHENDRY: If you like, I will suggest another subject to
Page 14 Page 16
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Day 2 Cayman Islands 4th February 2009
| use the time availeble. 1 not having the availability of advice of counse] from
2 GILLIAN MERRON: 1'd be delighted if you would, 2 other comners. So that is where we're at. -
3 AN HENDRY: Especislly as you might be otherwise engaged | 3 We're certainly open to any suggestions with regards
4 for part of this afterncen. One of the interesting 4 to the activities of the National Security Council and
5 innovations that we've been discussing in this 5 how it would function and what necessary sanctions would
) constimtional modernisation is the possible 6 need to be in place to preserve the positive existence
7 establishment of 2 National Security Council. There are 7 «of such a conneil without the politics of it interfering
8 such bodies recently established in the Turks and Caicos 8 with its actions.
9 and the British Virgin lslands in their new 9 Mr Hendry I noticed you mentioned the word
10 constitutions and this would be a rather similar body, 10 vaperations”, but just so thet it is very clear, in our
11 which would consist of the Govemnor with some elected 11 discussions, we understand and raspect the need for
12 ministers, possibly the Leader of the Opposition and . 12 there to be 2 separation between the operational
13 perhaps some members of ¢ivil society. We'e disoussing 13 fanciions of the police and such a council, but rather
14 the sort of details of the composition, but the main 14 such a council wouid involve advice on pelicy.
15 function of which would be o discuss with the Governor 15 The other question which we would need to know from
16 his constitutional responsibility for infernal security 16 the Minister would be the decisions of that council: At
17 and the police force. : 17 what level are they taken, by His Excellency the
18 Underlying &ll this is a desire, which I think is 18 Governor, whether i's on an advisory basis, whether
19 perfectly understandable, for elected ministers to be 19 it's on a binding basis and at what level can he opt out
20 involved in sharing some of the responsibility for this 20 of that advice, as would be the cese with several other
21 sometimes sensitive matter, and of course police 21 provisions of the constitution, for His Excellency's
22 operations and the level of crime and so forth is 2 22 positien?
23 matter of concern to society a8 a whole. _ 23 GILLIAN MERRON: That's very helpful, thank you. Any
24 So there are some points ouistanding in this - 24 further conmnents on this issve that would be helpful for
25 context. I don't think there's any arguimnent about the 25 me to hear?
Page 17 Page 19
1 principle of having such a body, if that is what is 1 TANHENDRY: Thank you very much. Yes, I think Kurt has
P desired, but I know that members of the Cayman Istends 2 summarised very succinctly where we are on this. T hape
3 delegation would probably want to say something to you 3 that in the course of today we can take further some of
4 about that, T think if we use the remaiﬁing time this 4 the ideas we were discussing yesterday about a more
5 morning while we know you're here, then that won't get 5 inclusive membership of such a council, and look 2t the
6 passed by and lost. ) ] important question of sanctions for members who breach
7 GILLIAN MERRON: 1would bevery keen to hear people's 7 confidentiality, basically because one obviously has to
8 views, so I don't know who would like to go first. 8 trust the mermbers of any such council, who will hear
g Please. : . g briefings fiom the Commissioner of Police, to keep ihe
10 KURT TIBBETTS: Ithink wherewe've artived at, as Mr Hendry | 10 information they leatn to themselves unless the Governor
11 has said, is that we both agree, meaning the delegaﬁon 1 s chaimman feels that it can be disclosed. So there is
12 agrees, having such a council and we were with some 12 that little set of problems to work our way through.
13 contemplation and we had several discussions with 13 I shink we'll ry to do that in the course of today.
14 regards io whether the Leader of the Opposition should 14 T nust say, 1 think it's an enlightened approach
15 ‘have membesship of the council. I think we have moved 15 that, rather like the police authorities we have here,
16 beyond that now, where we're not In disagreement about 16 there are politicians on and then there are
17 that post being a member, but we have to consider 17 non-political people on, so there's a mixmres of
13 seriously what type of sanctions for the membership 18 representatives of society as well as elected
19 should any member cause any disruption in good 19 representatives on such bodies. Of course, they have
20 govemnance in that regard, 20 different functions, but some of them are similar.
21 " Tcan'also say fo you, and certainly he can speak - - -21- - -Then the question of to-what extenl the advice of
22 for itself, that our present Governor is in favour of 22 such a council would be binding on the Governor and to
23 the existence of such a council because of his own 23 what extent the Governar could act against the advice of
24 experiences, he finds great difficulty with certain 24 the council is obviously a political issue which we
25 situations where (inaudible) anisswe on this and him 25 shall need to come fo. To be fair, everybody knows that
Page 18 Page 20
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1 the two precedents that we have agreed to, that the UK. 1 else around here that we continze to have serious issues
2 have agreed 10 in recent years, in the Turks and Caicos 2 with that, with the police establishment at home and
3 Tslands the National Security Council is purely 3 that something needs to be done to improve that
4 advisory; in the British Virgin Islands its advice is 4 arrangetnent. And so, as the day goes on, I think we'd
5 binding on the Governor, although the Governor has power | 5 like to explore -- I've had a quick word with the
& to depart from its advice "in the interests of Her 6 opposition and a quick word with the Atiomey General
7 Majesty" is the phrase, whether in respect of the UK or 7 about the matter but we certainly haven't discussed the
8 of the Virgin islands, which really means that if the 8 matter at any length at all, but it was something I'd
g Govemnor believes that the advice would be damaging to 9 like to put on the table for consideration as we look at
10 public order or good order or good government -- none of | 10 the National Security Couneil and the whole question of
11 those phrases are used -- the interests of Her Majesty, 11 police -- of the police in the round. '
12 then he or she can decline that advice. 12 KURT TIBBETTS: Thanl you very much. Madam Chair, I only
13 That is the propositior, &s I understand it, that 3 wanted to point ent to your good self that with regards
14 the Caymnan Islands government has made, to have 4 1o what Mr Hendry mentioned, the fact that the Turks and
15 something rather like the Brifish Virgin Islands' i5 ° Caicos constitutional provision allows for the advice to
6 arrangement, but I have, being a cautious chap, reserved 16 simply be that, advisory, within the council, but the
17 it, because in each of the previous two cases there has 17 orte o the BV is binding, we will know that the Turks
18 been a decision by our Minister. I think I've had to 18 and Caicos constitution was decided prior to the one in
19 reserve it for you to consider. 19 the BVI. This ane will be decided after both of them
H But I'm very keen that if anybody else would like to 20 2t we cenainly -
21 say anything on this subject, they should use this 21 GILLIAN MERRON: Indecd. kt will be betier informed, yes.
22 opportunity in case the Minister is detained at the 22  KURT TIBBETTS: -- notice the progression 2s we have gone
23 House of Commons this aftemoon. [ know it's an 23 along. So I don't think there's any problem there, but
24 important matter, 24 1dorespect the fact that Mr Hendry would leave the
25 KURT TIBBETTS: Iam sure Mr McLaughlin would wish to | 25 final decision to you without committing the United
Page 21 'Page 23
1 address it and then T will have the final comnent. 1 Kingdom. Thank you.
% ALDEN M MCLAUGHLIN: Thank you, Madam Cheinnan. Good | 2 MCKEEVA BUSH: Minister, before you speak. On the matter of
3 morning, We had the opportunity to reflect overnight on 3 operational aspects of the police, we have no agreement
4 the discussions yesterday, and one of the concerns which 4 from the people whom we represent. The people feel, and
5 was articulated involved maners of elected ministers in 5 we feel 25 an opposition, at our stage in our
6 operational issues, matters relating to the appointment [ develapment, and taking serious note of what | have seen
7 and discipline of the police. Now, I suppose 7 in other Territories, that the police must be
8 subsection 3, which was in the British Virgin Isiands B independent and fres fom political interference, if we
9 constitution, section 57, could be interpreted as being 9 delve into it, it is going to cause problems in our
10 capeble of investing a council wilh authority to deal 10 small tarritory, problems that we don't want, problems
11 with matters of pelics appaintment and discipline and so 11 that will not meve the country forward, but will bring
12 forth. And that is 2 concern, understandable concem. 12 more division and could cause harm to people's lives.
13 But in the case of the British Virgin Islands, they 13 We are not in agreement with any interference with
14 actually also have a police coimmission specifically 14 operational aspects.
15 charged with appointmenits, removal and discipline of 15 Up until now, we as the legislature bring the
16 police officers, and so one of the considerations that 16 Commissioner of Police in to the finance cemmiittes, open
17 we now have is whether or not we should seek to inlude 17 finance committee, for the public o be there or closed,
18 such a provision in our constitution which would be set 18 as the commigsioner might wish, on certain issues, but
19 apart fram the MNational Security Council, so that it 19 we have the ability to bring him it and to ask questions
20 would be very clear that those issues itvelving police 20 and to go cerlain distances there for our own education
21 appointments and removal and discipline and related 2] - on-what is happening. -
22 areas is not something within the provinee of the 22 We can refuse to spend money. If it's of 2 serious
23 Mational Security Council but is separate firom that 23 nature, of course, His Excellency can move to the FCQ
24 cormmission in Telation fo these matters. Because I 24 and get permission, but we do have some conirol at that
25 don't think it's a suprise to the Minister or anyone 25 extent, and no one hag yet shown us why we should move
Page 22 Pape 24
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1 differsntiy. So we're ot in agresment with any 1 to the House of Commons is so that T can more clearly
2 operational — on having control or some control over 2 establish the pattern of voting, all being well. T'll
3 the operational aspects of the police service. 3 keep my fingers crossed to be able to return te you this
4 KURTTIBBETTS: Madam Chair, just to make absohately 4 safternoon. Thank you very much and if we can adjoumn,
5 certain, I want to make sure that my command of the 5 that would be useful. .
6 Queen's English is not lacking that much. [ trust that ¢ EURTTIBBETTS: Madam Chair, just before you go, this very
7 no one around the table is believing that we're 7 small thing. I'm sure Mr Hendry bas briefed you. The
8 suggesting anything otherwise. Ijust want to make 8 bill about self-determination, which is a fairly simple
9 sure. _ b matter, but we had proposed yesterday a paragraph to be
10 GILLIAN MERRON: No, quite ¢lear. Thank you for your 10 added at the beginning of the constitution, based on tha
11 coniributions. Twondered if the Governor wanted to 11 bill of rights, which spoke to the bill of
12 make any comment? You don't have to if you don't wish 12 self-determination. 1 just wanted to make sure that
13 16. 13 there was oo problem with that addition in the
14 STUART JACK: Thank you, Madam Chair and Minister. Asthe | 14 constitution.
15  Leader of Government Business said, 1 have no problem in 15 GILEXAN MBRRON: There is no problem.
16  principle with there being a National Security Council i6 KURT TIBBETTS: Thank you. )
17 and a more inclusive approach to policing, which in the 17 GILLIAN MERRON: Thers you go. That's a good note to end
12 absence of any such provision in the constitution we 18 on.
19 would attempt to do anyway, and § have no problem with 19 (1002 am)
O 20 regularising it. But I think some careful thought needs 20 {A short break)
21 10 be given o the membership and the powers of that 21 (1111 am} .
22 body, as [an has said. 2 JANHENDRY: Ladies and gentlemen, I'd like to try and crack
23 1 think if I only make ong point, T think its 23 on and see if we can make some progress on the issues we
24 important to the pereeption in the temitory of policing 24 Jeft over from yesterday, but I think, McKeeva, you
25 that the pelicing should appear to be a national 25 would like to say something.
Page 25 Page 27
1 activity and not politically dominated one. 1  MCKEEVA BUSH: Mr Cheirman, yes, bricfly snd quickly if I
2 GILLIAN MERRON: I think we'te all agreed on that one, for 2 can. I have noted a press release by the government.
3 sure, 3 I would hope that any future commutique, that the media
4 Again, thank you very much for the discussions, 4 would be joint between government and oppesition or_frurh
5 It's very helpfal for me to hear the points direct and 5 the Cayman delegation. Certainly I would like to know
6 we will take them away and come back to you all and that 6 about it, T think ft's appropriats to do that, and so
7 was a very usefill discussion for tne to hear. 7 I will ask the government if they're going to say
8 Just in the few minutes T have remairing before 8 something that includes the opposition, that it would be
S 1 have to leave for the House, are there any other 9 better if we did it together on this matéer of the
C) 10 poinis you would like me to know about dircctly? 10 constitution,
1 Although you will know I'm very well informed and 11 KURT TIBBETTS: Mr Chairman, just to say that we would be
12 briefed, advised, educated, et cetera, by my officials. 12 delighted.
13 So the whole purpose of me being here is to hear direct 13 JAN HENDRY: Sowy?
14 from you. So are there any ofher matters? Chviously 14 KURTTIBBETTS: We would be delighted.
15 we'll come back to talk about human rights tomorrow. I5 IANHENDRY: Okay. i haven't seen the starement referred
16 MCKEEVA BUSH: The hunble opposition awaits the powesful | 16 to.
17 government. 17  ALDEN M MCLAUGHLIN: Itis very innocucus. Idon't thirlk he
18 GILLIAN MERRON: Whata refreshing description. Imight 18 is complaining, He is just saying they would like to
19 supgest that to our opposition here, 1% participate,
20 Are there eny further points? I think you actually 20 MCKEEVA BUSH: No, it is not so much the content. [ haven't
21 - heve a coffee break. We can adjourn for coffee and have pei | read -- ) ] )
22 2 litile break before you continue with your |22 ALDEN M MCLAUGHLIN: 1t eaid we are doing well. That'sall
23 discussions. Would that be okay? 2 it said.
24 Can [ thank you very much for this morming. It was 24 MCKEEVA BUSH: Bullknow how people work,
very usefitl for me and part of the purposs of going back 25 IAN HENDRY: alltight. You've had a positive response from
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i the government listening to your request. 1 “including the administration of the courts™, and just
2 There are some draft papers coming around, which 2 end with the language of the Grand Court Jaw, "all
3 1 did some work on last evening, and ] think it wouldbe | 3 matters arising in the judicanie™
4 useful perhaps to start with -- there are some concemns 4  ALDENM MCLAUGHLIN: That would cause major issues with the
5 that we had left over from the meme by the Chief Justice | 5 ChiefJuslice. This is abone of contention of his, and
6 and one of the three bits of paper, T think it's the 6 has been from day one, that he as Chief Justice has
7 shoriest one, which I hope won't be at all difficnlt, 7 overall respensibility for the administration of the
8 section 95, one of the concerns of the Chief Justice was $ counts.
9 that there be translated into the constitution some g I think it would be easier to make whatever
10 language which at present is in the Grand CourtJaw and | 10 adjustments thatwe need to make for the public
1 thanks to Sam getting hold of a copy of the Grand Court | 11 managementand finance(?} law than to mess around with
12 law. So what ['ve done here is take in, with two 12 that because that ought to be a cardinal principle.
13 exceptions, the language of the Grand Court law. 13 There are meny aspects of the public managetment and
14 The exceptions are that I don't think that law says 14 finance law that don't work very well in practice
15 that the Chief Justice is head of the judiciary, but 15 because it atteimpts to force rather artificial
16 fhat's the point the CJ was very keen o make clear, and | 16 acvangements, to foist them upon a systerm and in the
17 I discerned no objection to that from anybody here 17 next term -- auc we are already thinking gbout it == the
18 yesterday, and he added as well the words "including the | 18 govemment must tum its atention to try 1o rationalise
19 administration of the court", so I put that at the end, 19 various aspaots of the public management and finance
20 which seems fo me only common sense. So as a whole, it| 20 law. Sol wouldn't do justica(7} to this principle by
21 would read: - 21 trying to get it to conform to the PEFL, but actually do
22 "The Chief Justice shall take precedence as head of 22 itthe other way around,
pE] the judiciary and have seniority over the other judges 23 STUARTJACK: Sir,1don't necessarily disagree with
4 L : 24 MrMcLaughlin. I justsay that we shouldn't actvally
25 The "semioiity over the other judges™ comes fromthe | 25 prejudge that issue in the constittion because thers is
Page 29 : Page 31
i Grand Court lew: 1 2 question, and 1 cannot and I will not go into
2 #_. and the Chief Justice shall have responsibility 2 specifics, but there have been cases fhat have come to
3 for and managetnent of all matters arising on 3 my attention, certainly, where exactly who is
4 udicamre~... " : 4 responsible for what has been a very active bone of
5 That phrase comes from the Grand Court law and 5 contention. One ofthe specific issues is the question
6 [ have added, "including the administration of the 6 of whether public servants working it the court system,
7 comforts". ' 7 who are technically civil servants at the moment, how
8 So 1 hope that will make him happier and no ong will 3 far they have the protection afforded to other civil
9 see any objection to it. ) 9 servants under the public service inanagement lawe,
10 STUART JACK: Sorry, Mr Chairman, can | ask & question for | 10 There's a clear bone of contention here, as
11 clarification? The reference to the administration of 11 Mr McLaughlin says. Some tidying-up undoubtedly needs
12 the cowsts, there is potentially an issue over conflict 12 fo be done at some point, but 1 don't think we ought to
13 with the public service management Jaw and the public 13 prejudge it in the constittion. I think it needs to be
14 management [inance law. Because at the moment, ag “| 14 preperly thoupht through. 1 would sugpest it's better
15 I understand it, while the Chief Justice has if you like 15 just to leave that out of the constitution for the time
16 overall responsibility for the courts, some of the 16 being,
17 issues of finance and staffing, those kinds of resource 17  KURT TIBBETTS: Mr Chairman, I think 1understand what His
18 issues, are actually vested in practice in the law, and 18 Excellency is saying.  think where the difficulty lies
19 those two laws, in the chief officer, not in the Chief 19 in practice -- and we've had similar situations in other
20 Justice, and that has presented some problems i the 20 departiments, If the Chief Justice is in charge, he is
{21 - -past as to who actually has authority, Ithink if this - - - 2 in charge. Ifhe is not in charge, he is not in charge.
22 'is a decision to pui ihis in, it has to be a conscious 2 If there are elements undemeatl that umbrella which
23 one to 1ake account - 23 need specific delegation, then that is fine, but to
24 AN HENDRY: I wasn'taware of that, T think if there's 2 24 leave this out when you are defining his role ~ this
25 potential problem, it's probably best to leave out 25 has nothing to do with indivicuals, it's the role
Page 30 Page 32
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1 itself -- if you leave thig out when you are defining 1 you, Jefirey, if 1 could, at the lunchbreak, and we will
2 his role, in our view you'rs not making very clesr who 2 gee if we could revise this formula te use soms of the
3 is in'cbarge‘ Someone has ta be in charge. 3 language, which probably is sufficient, I think.
4  MCKEEVA BUSH: Mr Chairman, does the Grand Court law say 4 I mean, I thitk some of the langnage there would be very
5 that the Chief Justice is bead of the judiciary? 5 belpful te work in and [ bope would satisfy the Chief
§ [ANHENDRY: No, Idon't think it does. & Justice,
7  MCKEEVA BUSH: It doesn't say so? 7 MICHAEL BRADLEY: Mr Chairman, ] think it might be useful -
§ I[ANHENDRY: No. : 1am advaneing the Attorney General, if anything — if
9 MCKEEVA BUSH: Il does, I believe, Maybe I'in reading wrong. 9 he couldn't give his preliminary thoughts as to whether
10 ALDEN M MCLAUGHLIN: Mi Chairman, the relevant section is | 10 the present wording i any way would meke the public
11 section 46, It says: 11 finance and management law as it stands at the moment
12 "The court shall continue to be named the Grand 12 {inaudible). That seems to be a concern of the
13 Court of the Cayman Jslands and shall consist of the i3 government side, that there would have to be of
14 Chief Justice and one or more other judges who shall - 14 necessity amendments made, if T understand you
15 exercise all the jurisdiction of the court and who shall 15 correctly. _
16 have seniority in order to do justics in an order tobe 16 ALDEN MMCLAUGHLIN: It's not just in relation to this
i7 determined by the Governar, the Chief Justice having 17 particular matter, but we sec the finc aspects of it
i responsibility for and management all mattees avising in 18 that, as 1 said, they just don't work well in practice.
. 19 judicatt&e." 19 This goveminent is looking at a poseibie overhaul of the
Q 20 JEFFREY JOWELL: Mr Chainnan, could I suggest that beforews | 20 legislation in the next term becanse this is
21 proceed with this, perhaps after the next break, we 21 problematic. Anyone you talk to within the public
22 consider the UK Constitutionz] Reforti Act 2005, [have 22 service will iell you it's problematic.
23 the provision here, which is section 7, which sets out 23  KURT TIBBETTS: Justioadd, and this may be helpful, this
24 the definition of the role of the Lord Chief Justice in 24 is the Grand Court law section 7, subsection 1, witha
25 the LUK, which 1s a very different situation, but it has 25 marginal note, "officers of the court™:
Page 32 . Page 35
1 some wording that may be helpful; I'm not sure that it 1 "The chief officer, in accordance with the public
2 would be. But, for example, the Chief Justice is head 2 service management law 2007 revision, after consultation
3 of the judiciary, it says here and it then says: 3 with the Chief Justice, may appoint a clerk of the court
4 "He is responsible for representing the views of the 4 or bailiff, an assistant bailiff or marshal and such
5 Judiciary to Ministers of the Crown." 5 other officers as may from (ime 1o fime appear necessary
6 And it then goes on to say: 6 who, subject to this or any other law, shall perform
7 "He is responsible for the maintenanee of the 7 such duties as the Chief Justice may direct or as may be
8 appropriate arrangements within the courts.” 8 provided by any rules.”
9 A slightly different wording would be requited here. 9 That helps to define his role, and it is not that
O 10 And then "for rnaintenance and approprigte armangements 10 1 don't understand what His Excellency is saying, but
: 11 for the deployment of the judiciary and the allocation 11 1 just want to address the point that however we arrive
12 of work within the courts". 12 at the final wording, it is important that you don't
13 So it's a slightly more extensive definition. It 13 have a tiered system which separates itself to the
14 may or may not be helpfis, but before we proceed, we 14 point, in my view, where you have a section of the
15 might justget some ideas frem that. ' 15 judiciary which operates independently, on its own, the
16 STUART JACK: Canl justsay ] don't sec a problem with that | 16 Chief Justice is overall in charge but can't give
17 definition. I think it's a very helpful definition. My 17 direction. That's what I'm saying.
13 only problem is making a change which may appear, may be | 18 I think what His Excellency spoke to in some
19 interpreted a5 saying that the Chief Justice isn't bound 19 instances were financial matters. '
20 by the other laws or rules that also apply to s staff. 20  STUART JACK: Much more persommel ones.
21 - -T'wouldn't make that change without; for example, - |21 KURT TIBBETTS: Financial and personnel. A very similar
2 consulting the Civil Service Association. I think it 22 situation obtains with Lhe legislative assembly, and it
23 would be dangerous to do so. 23 is a matter that if it is left as the way the
24 AN HENDRY: Allright. 1think what we should do is park 24 legislative assembly operates now, it is continual
25 it for the dme being and I'l] have a little word with 25 conflict about the lines of authority. Tm not
Page 34 Page 36
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1 necessarily even suggesting at this point in time where 1 The concern, as I undersiand it, was that unless express
2 those lines should be; 'm simply saying they have to be 2 language is put in the constitution which preserves this
3 clearly defined so that it doesn't leave room for 3 question of the court to admit evidence which is
4 guesswork in the actual funetions of the varicus 4 obtained, albeit unlawfully, to preserve the discretion
5 officers, because it does create conflict, no matter whe 5 of the court to include that or use that as evidence,
& is there, and if we are conscious of it, we really 6 . then the language as currently drafted has the potential
7 shouldn't leave it alone is all I'm saying. 7 of expressly excluding that discretion and make the
8 STUARTJACK: Canl comment? ] agree with the Leaderof | § evidence inadmisgible.
9 Government Business that things need to be clearly 9 The current law position i3 that even if the
10 defined, and I agree with Mr McLanghlin that the actual . 10 evidence is obtained conirary to the rights of somebody,
11 public service management law needs another lock at. We | 11 in breach of some fights, the court has a discretion to
12 have identifies all sorts of issues with it. 12 say that, if it is relevant, it can still be used in
13 My only problem is in the constitution to be able to 13 evidence, subject to certain directions being given.
14 pre-gmpt decisions or where responsibility lies without 14 And that has always been the posifion. In the United
15 having completely throughout it through and properiy 15 Stages if's different. The United States have what is
16 consulied the parties, involved, including the civil 16 called (inaudible}, which is that if the evidence is
17 servants themselves. T'mnot saying what is fhe right 17 obtained unlawdully, it cannot be used at all,
18 or wrong solution. I'm just saying it's a bit too 18 The English position {inaudible) is completely
19 premature to put that in the constitution. 19 different. Tlegally obtained evidence can be used, if
20 MCKEEVA BUSH: We are still debating or talking about the | 20 it is relevant, subject o the court giving the relevant
21 Chief Justice; we're not talking about two positions 21 directions, The Chief Justica's concern is that
22 now, we'Te talling about one. We're not talking about 22 language m the current draft would now exclude that
23 the assembly. 23 cominon law nule, and I have discussed it with
24 AN HENDRY: No. 24 Professor Jowell and he confirmed that the matter bas
25 MCKEEVA BUSH: Ijustuse that as an example. If you're 25 been to the Sirasbourg Court, and there is some law on
Page 37 Page 39
1 talking about that, then would [ refer to it, but if 1 it. But the issue is whether it should be left to the
2 niot, Tet it go. 2 interpretation or whether it should be made clear that
3  LANHENDRY: No. Iknew this would happen. Wheneverthe | 3 the common law position is to be preserved,
4 Chief Tustices say they want their position to be set 4 1 certainly, for one, wonld prefer an arrangement
5 Ok, it raiges all manner of problems. Ihoped this 5 whereby it is made clear that the common law Tule is
& would be simple, but it chviowly isn't. So we'll come 6 still the upper position rather than we have to argue
7 back to thet later, when we've had a chance to look at 7 what the (inaudible).
8 some language. _ : 8 There is also the relevan? issue of (inaudible} the
9  ALDEN M MCLAUGHLIN: | thought it wes fine, sir. 9 draft constitution and the bil} of rights, which I also
10 IAN HENDRY: I have a note of two other points in the CT's 10 discussed with him this meming. It's in section 5.3 of
11 memo that you were going to come back with. One of them | 11 the bill of rights:
12 was to do with the evidence law, which I still find 12 "Any person who is arrested and detained shalf be
13 rather strange, and the mow important one, the i3 informed promptly, in a language that he or she
14 suhstantive one really, is the question of the 14 wnderstands, of the reason for his or her arrest or
15 composition of the judicial and legal services 15 detention [and then those words at the end there] and
16 commission, which you wers going to do some redrafting 16 the right to remain silent."
17 on. [don't know whether you've been able to do that. 17 Now, 1 discussed that with Professor Jowell this
{8 ALDEN M MCLAUGHLIN: No, sir. 18 moming and that also caused me some anxiety. It is
19 JAN HENDRY: So you're still working on that point. Is 19 like the UK bill of rights, for example. It is a commor
20 there anything else to be said sbout his reference to 20 law right that no one should be allowed to
21 theevidence law? .. .. ... - . . _. ]2t _gelf-incriminate themselves. Thé current law is that,
22 SAMUEL BULGIN: Ijust had a brief discussion with 22 even if a person is hot cautioned, "Y ou have the right
23 Professor Jowell this momming and we are planning to 23 1o remain silent", even if the person is not cautioned
24 take an in~depth look at it against the background of 24 when they are arrested and they say something which then
25 some cages that he had cause to let me have a look at. 25 led to discovery of the stolen articles or something,
Page 38 Page 40
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1 the court can still allow the evidence to be tendered 1 the evidence law, the evidence law bas to give way. T'm
2 and to be uged. 2 still shocked that a person can be convicted on the word
3 1 give you an example. 1f there's a robbery, the 3 of a person who is dead or abroad. [ just cannot
4 police picks up someone who is a suspect and says, "You 4 challenge that evidence. Tm shocked. 1get quite
5 are being held in suspicious a robbery and you've been 5 emoticnal about it. But anyway, the bare fact is that
6 amested on suspicion of a robbery”, but the police § it is the treaty language and we are not going to do
¥ didn*t go on to say, "You have the right fo remain 7 anything about it.
8 silent”, and the person says, "It was not me, [ was 8 The third point about the right to remain siient,
g jnvolved with tanks(?) and we hid the gun under the 9 the right to remain silent, this {s a new point you've
10 house”, and the police go and recover that gun, even 10 raised, Sam, and of courss all this is saying, as
11 though he was not told he had the right to remain 11 1 understand it, but you may take a different view, all
12 silent, the fact that he told the police where the gun 12 this fs saying is that -- this is section 3(3) on page
12 was and the gun was found, that can be tendered in 13 30 — all this is saying is that 2 person atrested or
14 evidence, used in evidence. This line here in the 14 detained shall be informed promptly of the right to
13 copstitution would prevent that fact of discovery of the 15 remain gilent. That's the beginning and end of the
16 gon being led in evidence and so on. So that is what we 16 obligation, It dees not go on to say anything about
17 . aretrying io prevent. 17 what inferences may be drawn by a court fram the
18 TAN HENDRY: Before going on, I'm a bit confused because | 13 exercise of the right to remain silent, or what evidence
19 there seem to be three points. Es the first one you 19 may be produced in respect of the person remaining
20 addressed, Sam, to dowith R v Seng? Is thet the point 20 silent. This i8 a very limited thing, because ...
121 at the foot of page 2 of the Cl's memo? In which case, 21 SAMUEL BULGIN: [ take the poini you're meking,
22 if there is a concern about it, is there a form of words 22 IANHENDRY: Idon' think it has the consequence that you
23 that can deal with that problem? Becauss I wouldn't 23 fear,
24 know where to begin. If you can give us a form of words | 24  SAMUEL BULGIN: Thers might well be, unformunately, because
25 which would preserve the commeon law rule, if it's 25 the fact that it is expressly ther in the constitation,
Page 41 Page 43
1 regarded as so important -- and ['m net an expert in 1 ag opposed to anywhere ¢lse, means that it is a right,
2 this field -- then we can consider if. 2 the right to remain silent, a right fo remain silent,
3 The second point, firther up this page, page 2 of 3 and if you were not told of the right to remain silent
4 the CJ's memo, this is where he refers o existing 4 and you say anything, it will simply mean thai you
5 provisions of the evidence law and the possibility of 5 cannot use if, because il is in breach of the
6 .  them being incompatible with section - it's the 6 constitution. Unless there is some thought that an
7 admissibilicy of statements, ' 7 overriding discretion is given by the court. It might
B Here, I think what he was concerned about was g well be that af the end of the day, it goes all the way
9 section 72E, which gives as one of the minimum rightsof { 9 to Strasbourg and the court might say: If was meant to
10 everyone charged with a criminal offence "to examine or | 10 be that. _
11 have exarinied wittiesses against hirn or her and to obtain | [1 But the fact that it is there and we notics, for
12 the attendance and examination of witnesses on his or 12 example, that it is not in the Human Rights Act, it does
13 her behalf under the same conditicns as witnesses I3 not appear there, and the concetn is the effect of it
14 against him or her". 14 being in the constitution, a5 happens now, a person is
15 That language in 72E comes out of the European 15 entitled to do that, you have a right to remain silent
16 Convention on Human Rights and the international 16 and in some countries it says youhave the right to an
17 eovenanyt, and is therefore in the UK Human Rights Actas | 17 atiorney.
18 one of the minimum rights of people who are charped with | 18 In the United States, they tel] you first all those
19 a criminal offence, and it is standard language in 19 things, the Miranda rights {inzudible) and nothing that
20 overseas tertitory constitutional bill of riglis. 20 is said and nothing that iz recovered as a result of
21 -~ -~ -lsseno pmSpact-whatever of changing that, I'm.. ... |21 . anything being said is admdssible. It's wrong, The ..
22 not going ta change it, whatever the CJ may say. This 22 common law system, the UK common law system is
73 is hallowed language and it is, under the treatics, one 23 completely different, Even if you omit it by
24 of the minimum rights of people charged with a criminal | 24 inadvertence or willfully tell the person that, and he
25 offence. If there's a problem with compatibility with 25 says something and articles are recovered and statements
Page 42 Page 44
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1 are made, the court still has the discretion to balance 1 systemn of justice into something that ¢an stand up to
2 that and say if the probative effect of it, prejudicial 2 internatianal scrutiny, we have to accept some of these
3 effect, then it is admissible in the court. Soto 3 basic principles. Yesterday, against my own view,
4 elevate it to a constitutional right might go and have a 4 strongly held view about the need for a constimtional
5 completely different meaning, especially if you have 5 right to a jury trial, the government conceded that
6  (inaudible) judges. 6 particular point. 1'm only one member. I think they're
7 [ANHENDRY: You're quite right, Sam, that it's not a treaty | 7 wrong, but that's what was decided and I'm bound by
8 tequirement, the right to be told that you Lave a right 8 that. But this is fundamental, ihe right not to be
9 to remain silent, as far as I'm aware. There are other 9 required to incriminate yourself, and the basic
10 OT constitutions where these words are not in, so 10 requirement, whicl even the most fresh-faced and green
1 I think, to be honest, I could say that it is your 1 constable ought to understand, is before you take a
12 cheice, you know, if you would like to keep the words at | 12 stalement from someone, you (2]l them, "You have a right
13 the end of subsection 3, "and of the right to remain 13 to remain silent”. That must be a constitutional
14 silent", that's fine with vs. If you don't, because it 14 guarantes in my country. That's the view I take, and
15 might create evidential problems later, then that's fine 15 whatever problems, evidential or otherwise, it causes
16 t00. You could leave that for regulation by ordinary 16 for the police or the prosecution or the Chief Justice,
17 legislation. So it's a matter of your choice, T think, 17 they just have 1o get with the programine.
18 SHIAN O'CONNOR: Mr Chairman, if I may say, I don't 18 SAMUEL BULGIN: Mr Chainnan, let me just say that we nesd io
1% represent the Human Rights Committee here at all but 19 be extramely cautious herz. We carmot move from one
C‘ 20 I do believe the rule of law that an individual remains 20 extreme to the other. We have a country to run, we have
21 innocent until we have found him guilty. In that 2l a criminal justice system and we need to be careful that
22 regard, such an individual should have that right to be 22 in our quest to modsrnise our sonstitution, ve don't
23 cautioned in order to prevent him from incriminating 23 (ineudible) our justice system {inaudible). Weneedto
24 himself. 24 be carefti] about that.
25 I am not too sure that I'm comfortable, as we puta 25 Tt is for good reasen why none of the independent
Page 45 Page 47
1 modem constitution together, beraft of that right on 1 Commonwealth countries, inclﬁding the UK, that [ can
2 that individual. As things are right now, such 2 think of have elevated that to a constitutional right.
3 individuals do not have the right, if the system that we 3 In the UK, they have gone further, The UK judges are
4 do have allows for an admitiance of evidence with a 4 kmown to direct the jury that the fajlure to answer a
5 caution o without, and 1 think if we move towards that 5 qguestion when it is reasonable to do s0 or to say
& direction, we ought to be looking st putting in a ] something means that the jury can draw an adverse
7 right — given the principle that an individual is 7 inference against that accused person. That is the law
: irmocent until we have found him guilty, that we ought 4 in the United Kingdom. We need to be extfemely careful
.. 9 to include: a right that that individual ought to be 9 while we ars ¢levating the Cayman Islands to the United
O 1] cautioned and that is to protect him from incriminating 10 States systemn, when we have all the trappings. that have
11 himself. 1do understand the point Sam is making, but 11 guaranteed faimess before the commoit law and it has
12 I think as we move towards a modern constitution, we 12 worked very well, the judge's discretion {inaudible) the
13 nead to look in that direction. 13 staternent, the evidence or the cbjeets have been
14 IANHENDRY: Yes? 14 unfairty discovered or obtained, he has a right to
15 ALDENM MCLAUGHLIN: Mr Chairman, I agree, at the risk of | 13 exclude that, and that the judges have done consistently
16 getting my usual slamming about, that that is carrect. 16 even through all these many attacks, So that has worked
17 The reality Is that the police service have jusl got to 17 very well and we need 1o be just clear if we are going
18 do & better job, and be tore professional in the 18 to erystallige into 2 constitutional right cammon law
19 exercise of their responsibility. We cannot 19 rights that have worked well to guarantee faimess.
20 consistently undermine fundamental principles to take 20 That is what the crimtinal justice is all about,
121 - inte accountthe factthat the police force doesn'tdo - - 21 . faimess. - - . - S
22 its job well enough and because the prosecution deesn't 22 IANHENDRY: Thaok you. I-want to move on. Briefly,
23 get enough convictions is not a basis for aacking 23 Professor Jowsell
| 24 these basic rights. 24 JEFFREY JOWELL: Very briefly, with due respect, in terms of
25 If we are going io evolve our constitution, our 25 the present interpretation under the standards of the
Page 46 Page 48
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1 European Convention on Hurnan Rights, beth in Strasbourg | 1 new seetion for inclusion in part 8, coming after the
2 and by the House of Lords, [ think the concems of the 2 other two commissions, the Human Rights Commission and
3 Chief Justice have no foundation. 3 the Commission on Standards in Public Life. Aswe
4 The 3ang case which he mentions, which gives the 4 discussed at the end of yesterday, I thought it would be
5 judge discretion to balance what's called the. 5 sufficient to provide for the astablishment of this
6 prejudicial effect on the individual defendant against ) constitutional cdmmission, that it would be a chairman
7 the probative effect of the evidence, the balance that 7 and two other members. One can discuss numbers, but a
8 they have doesn't go down the American routs atall. g fairly small commission with at least one of the members
9 Even that's been softsned recently, in recent decisions 9 being an experienced lawyer, which would be sensible if
10 that have softened the exclusionary rule. 10 one is going to have it advising and publishing papers
11 The case that he mentioned, Sang, has recently been 11 about constitutional matters.
12 upheld in 2000 in the case of Khan and again in the case 12 And then in 3, simply give two principal functions,
13 of RMP in 2001, Khan went to Europe, to Strasbourg, 13 which, as [ vnderstood from the discussion yesterday,
14 where the provisions of section 78 of the Police and 14 was what was thought about. But -- and then {c) -- to
15 Criminal Evidence Aot of the United Kingdom was direcily | 13 allow a law enacted by the legislatire add to the
16 looked at in terms of this very question, and beld that 16 functions,
17 the discretionary rule still applied. 17 Then subsection 4 is the language to make sure it's
18 So the judge can say, "Look, the constitution has 18 an independent commission, and then subsection 5 again
19 technically been violated but we can still balance that 19 allows the legislature by law to meke further provision
20 against the probative effect of the evidence in certain 20 regarding establishment and operation. That would be -
21 ciroumstances.” So I don't think there is any danger as 21 it's not skeletal, but it is a basic provision that will
22 1 see it, the cases have all gons the other way, in the 22 . herequired to establish itin the constitation.
73 concerns of the Chief Justice on that point. Once that 23 KURT TIBBETTS: Mr Chair, I believe everyone seems (0 be
24 is established, and it seems to me that the conumon law 24 fine, but 1 just want to ask a question to make sure.
25 as well as European and Convention law are absolutely 25 If we ook at the section in the October rather than the
Page 49 Page 51
i firm on this point, some of the other concems fall away 1 January draft; at section 117(3), subsection 5, [ just
2 as well, - 2 want 1o raise a cquestion on this because it seems fine
3 IAN HENDRY: How gaod to have you back, Professor. Sowe | 3 but if you look at section 137, subsection 5, and we
4 don't need any new wording on the R v Sang point? 4 look at the provisions there, we see that in subsection
5  JEFFREY JOWELL: No, a5 1 say, | took it to the Attuméy, 5 {b), where it says ~ it reads;
6 and we discussed that before. 6 "A persen shall not be appointed 25 a member of the |
7 AN HENDRY: Can Ileave youthen — because I do want to 7 commission if he of she is hot a Caymanian.”
8 move on and we must not allow the CT's paper to hijack g And it has other provisions in there. And of course
9 the whole final round. T Tike the CJ vary much, he's a o there would be disqualification provisions and vacation
10 very nice man, but Cls do tend to do this, they putin 10 . ofoffice.
i1 papers right st the very end and then you know you are 11 My question to you, because we have several of those
12 12 sections in the constitution: should these marters be
13 SAMUEL BULGIN: Are we going to have another look at the | 13 looked at ag part of this constitutional provision or
14 right to silence point? 14 are we going to say we Jook at those as patt of the
15 IAN HENDRY: I'm going to leave that with you for you to 15 legislation? It's just that in the other areas of the
16 think about, together with any werding on the JLSC, and 16 proposed constitution, it's part of the constisutional
17 as far as the little addition to Section 93, the first 17 provision, so I just wanted o 2sk that quastion and
18 thing we talked about, I'll have a word with 18 find out what your thoughls were.
19 Professor Jowell at lunch and see if we can adjust the 19 AN HENDRY: [ have asked myself the same question, looking
20 wording there. 20 at the draft text, which of course, saction 1317 and 116,
- 23 So that deals-with the group of issuss~Iwishit .. ... . |21 .. bothofthese come from the draft that your sids.
22 had dealt with it finafly, but it cbviously hasn't. 22 prepared in the first round. T fhink I understand why
23 Can we look at the text that [ tried to put fegether 23 it's dome this way, that the Commission for Standards
24 for a constitutional commission. This is the single 24 and Public Life is by far the most detailed of these
25 page that was circulated. 1've suggested it would bea 25 provisions, and the way I understood it was that this is
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1 set out in some detail with qualifications of peopls who 1 at 118,
2 can be appointed to this commission, including being a 2  MCKEEVA BUSH: Wemay call a defence lawyer on this later
3 - Caymanian and not being a memiber of the lagislative 3 on.
4 assembly, nor a public officer, nor a holder of office 4 JAN HENDRY: We'll slof this in at 118 and make all the
5 ina political patty. Because of the nature of this 5 succeeding sections renurnbered.
6 commission, it hias te be politically neutval and indeed, 6 Next point? 1am glad we've achieved something.
7 you know, you need io put people on it who ate local 7 Would it be useful — [ think peshaps it would -- if
8 people but also who are peuple who are not, as it were, 8 we looked at the other piece of paper? This is a very
9 tainted by political or public life. 9 first attempt by te to give some expression 10 - it's
10 KURT TIBBETTS: Which one are you speaking about? 10 the ons headed "National Security Council®.
11 1ANHENDRY: The Commission for Standards and Fublic Life. | 11 H1 give just 2 few words of explanation,
12 By contrast, if you look at the Human Rights Cotnmission 12 subsection 1 is exactly as in the cumrent section 58(1),
i3 section, the one before i, section 1186, it doesn't go 13 except for (d) and (2. These are new. Sothe
14 into any of this at all. My understanding was that this 14 membership would be expanded to include (d), the Leader
15 is not a political body, this is a body of expertsina 115 of the Opposition:
16 particutar field. By comparison with that, my view is 16 "{e) fwo persons reprasentative of civil society
17 that this constinttional commission, as we discussed 17 appointed by the Governor acting sfter consultation with
18 yesterday, would be rathar similar. It would be more 18 the Premier.” _
19 similar to the Humnan Rights Commission than to the 19 If you look at this beside the xisting draft of 58,
20 Standards in Public Life Commission. 0 subzection 2 would be unchanged. That's the provision
21 KURTTIBBETTS: So anyibing else can be in the legislation. 2] which deals with Ministers, and then a new subsaction 3
22  IANHENDRY: Exactly. : 2 would come in: _
23 KURT TiBBETTS: That's wity [ agked the question - 23 "4 person appointed under subsection 1(g) [that is
24 TANHENDRY: Sol think we can safely leave « as with the 24 1o say the ¢ivil society representatives] may be
25 Human Rights Commission. 25 appointed for a period of up to four years and may be
Page 53 Page 55
| MCKEEVA BUSH: MrChairmen, I wanted to thank you for the | reappointed.” _
2 preparation of this, and I certainly agree with your 2 We have to say something somewhere about bow long
3 }ast remarks in regasds to its mermbetship. 3 they would be serving, but 1 thought four years was
4 1 had a question on two or thres members, two with 4 probably appropriate because that's the normal
5 the chairmen, but fiay colleagues are satsfied(?) with 5 Parliamentary term. You could mzke an appointment for
6 that and so [ don't think that 1 could add to it other 6 less and then you could reappeint the same person if
7 than to thank you. 7 they were goed. -
8 IAN HENDRY: Thank you. 8 Subsection 4 is the former 3, that's still under
9  ALDEN M MCLAUGHLIN: Mr Chaimman, wesring my educationhat, | 9 discussion, that's the question of the powers of the
10 1 can't help but ask if we could have a new (¢), which 10 couneil,
il would read something [ike, in tetms of the functions of 11 5 would be the former subsection 4.
12 3(¢), the functions of this commission, "to promots 12 Subsection 5 of the existing draft would come out,
13 understanding, awareness of the constitution and its i3 because that's the provisio'n about the Leader of the
14" values”, pethaps, something like that. 14 Opposition being entitled to attend mestings and
15 IANHENDRY: Topromote? i35 instead, and this is the sanctions provision that
16 ALDEN MMCLAUGHLIN: "Understanding and awareness of the 16 I dreamt up:
i7 constitution and i values". 17 "Before assuming office, cach member of the National
12 IAN HENDRY: "OF (his constitution and its vahe"? 18 Security Council should sign an undeitaking that he or
19 ALDEN M MCLAUGHLIN: Valyes. 19 she will not disclose to any other person ...”
20 IANHENDRY: Andits walues. Ttsounds very good. 20 Nobody's listening.
21. .. MCKEEVA BUSH: We thoughit that () was doingthat. We have, . | 21 SAMUEL BULGIN: Mr Chair, 1 just wondered, “shall sign an
22 no problem with the Minister puiting on his education 22 undertaking”, whether we might just want to look to see
k] ap. 23 whether that could be a declaration, wlich it might be
24  JTANHENDRY: Al right, we'll put that in the {c} and make 24 called.
25 the existing (¢}, (d). Good. So well slot this in 25  KURTTIBBETTS: What is that?
Page 54 ' Page 56
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1 JANHENDRY: The point 1 was on was subsection 6 of this 1 Premier's.
2 draft. This is a draft sanctions provision. At the 2 On (¢}, where the Governor is going to appoing
3 miement it says eash member wonld sign an underiaking and 3 members acting only in accordance with the advice of the
4 the AG was saying it miglit be better to say - it sounds 4 Premier, I'm wondering why not with the Leader of the
5 grander -- sign & declaration that be or she will not 5 Opposition, even though the Leader of the Opposition —
6 . disclose to any other person without the permission of G sorTy, (&) ves, Yes, {g).
7 the Goveror information acquirad as a member of the 7 IANHENDRY: I think that's an option. Do you mind?
8 couneil, 2  ALDEN M MCLAUGHLIN: I have to admire the Leader of the
9 KURTTIBBETTS: Buteven if you sign a declaration, then 9 Opposition's audacity. We have moved fiom 2 position
10 what? 10 where the opposition had no representation on the
11 © TAN HENDRY: Then it goes on: 11 council, there is no precedent for this anywhere that we
12 “And the Govemor acting in his or her discretion 12 have been able to determine,  And now, afier much
13 may suspend or expel ... 13 consideration and reflection, we've agreed the Leader of
4 KURTTIBBETTS: Okay, so you are not changing the sanctions, | 14 the Opposition should be 2 member. We have an old
I3 you are just saying that they must sign 2 declaration, 15 gaying in the Cayman Islands that too much pork per
16 That's what you are saying, sir? That is whet you are 16 tuppence, and I think that what the Leader of the
17 suggesting? 17 Opposition is asking for is just ihat. Becauwse if we go
18 That's fine. 18 back — just a minute, Mr Bush, if you don't mind,
13 IANHENDRY: You see, the idea is that the way I envisage it 19 If we go back to the original proposition, thisiga
20 working is that there would be meetings with this 20 council that is dealing with matters of policy, policy
21 council, and rather than try to define in advance what 21 considerations. This is a remit which would normaily be
22 nformation is confidential and should not be disclosed, 22 solely that of the government. There is and thers still
23 and which information may be disclossd becauss it's 23 are considerable reservations on our part about how well
24 harmiess, the Governor -- this is why T say "withont the 24 this can work, I believe to extend the experiment so
25 permission of the Geverner" — the Gevernor wonld have 25 - that this policy-making body becomes representative of-
Page 57 Page 59
1 te say, in relation to each iterm, or there could be some 1 the opposition -- because we're not ralking about just
“2 toutine, there would have to be some routine procedime 2 the views of the apposition, but alse of opposition
3 wherzhy so-and-so foformation was siated by the Governor 3 appofntees to this council -- is really pushing the
4 not te be disclosable, he would not give his penmission, 4 Timits of what is truly an experiment, and we would have
5 and other information would not be. You could start 3 real, real problems in taking it that far.
& with a presumption fhat it's all disclosable unless the 6 IANHENDRY: WhatI would -
ki Crovernor ... or the other way araund. Because it seemed 7 ALDEN M MCLAUGHLINM: To the paint where the proposal -- we
8 to 1%, as | was thinking about this, it's impossible to 2 may well have to take the propesal, the entire proposal
9 say in this constitutionzl provision which information 9 off the table.
10 is disclosable and which is not. So 1 think the key is 10 AN HENDRY: Just for clarification, in defence of my
11 that it has to be with the pennission of the Govemnor. 11 drafting, (i)(e}is deliberately drafied, “appointed by
12 KURT TIBBETTS: There would have to be soine discretionary 12 the Governor acting afier consuliation with". It's not
13 clanse there to allow that, 13 an obligation on the Governor to accept the advice of
14 IAN HENDRY: Yes. Sothat was my su'ggestion for it, and the 14 the Premier, nor would theee be if the words "and the
15 other paragraphs would be the same as under the existing 15 Leader of the Opposition” wers added.
16 text, 16 This is deliberate, because these two persons
17 1 don't know whether this is helpful but it was an 17 representative of civil society should, as far as
18 attemnpt to reflect where I thought we had reached, quite i8 possible, be the Governor's selestions from a
19 helpfully, yesterday. . 19 politically neutrai standpoint. The whole idea. is that
20 MCKEEVA BUSH: Mr Chairtnan, two small points, and | venture | 20 there are enough politicians on there, and then these
21. - -in here hoping that I don't incur the wrath of . 21 . tworepressntalives of society, Ijustwanted 1o
22 Mr McLaughlin. 22 clarify that in no sense were we thinking of political
23 But on the mmatter — | see this as, and I've always 23 nominees for these two people.
24 seen it as a national thing, the Governor's national 24 MCKEEYA BUSH: Mr Chairman, 1 don't think it's being too far
235 advisory council it is, not the government's, not the 25 out because, while the other countils in the Tarritories
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1 might not bave it, we are seeking to modemnise, and T've 1 MCKEEVA BUSH: Yes.
2 found 2 1ot bere that [ could stand up and yell about 2 IANHENDRY: Isthat what you prefer? Ifthat is the case,
3 and up to now Ihaven't dooe it. Idon't know why the 3 1 think we have to write in, “or iis or ber designate”,
4 government would find this so bad that they would want 4 on¢ has to write that in. The only question Thave
b3 to take it off the table, especially secing thet the 5 about that is that it would be a variable person that
6 majority around the table feels that it should happen. 6 might fum up at each meeting.
7 1 think that's why it happened, bécause the majority 7 ALDENM MCLAUGHLIN: MrChairman, Iagree. Each one would
8 felt that way. When I said the majority, not the 8 heve to sign the undertaking, so it would be 2 litde ‘
9 government; the rhajcm'ry around this consensus table. 9 more administration, but I don't see any objection in
10 Is it objective for the government to be in chargs 10 principle to that. If the opposition wants 10 be
n of an advisory council, or is it for the Governor to be 11 represented on the council, thats fine. Tdon't think
12 informed, the best advice he can get? 12 we would have a problem with that.
13 1am not going to make this a "de or die" situation, 13 IANHENDEY: All right. Goed,
14 I'm anly looking at how the appoinfments are done 14 KURT TIBBETTS: Just bef‘ore youmave on, Mr Chaitman, if you
15 throughout the various bodies we are setting up. 15 don't mind, I just want to go back and ask one guestion;
16 Mr Chairman, I am not —as [ say, [ think it should 16 A person appointed under subsection 1 may be
17 happen. 1 think that the Governor should consult with 17 appointed for 2 periad ofup to four years and may be
18 the Leader of the Qpposition and with the Premier. 18 - reappointed”
19 T'want to look more for their interests becaust 19 T believe 1 heard your logic for that and I haven't
20 {inaudiblz). ’ 20 discussed this with ml]eagum T'm wondering if that
2} I would also agk, Mr Chairman, that in {d) the words 2] period "up to four years" is the best ching to do or we
el “or designate" should go in; "the leader of the 22 should limit it to pethaps a two-vear period and still
23 opposition or his designate”. I don'tknow if that 3 have the same option of reappointment. 1'm just
24 would be so bad for the povernment. 24 wondering what colleagues think about that,
25 KURT TIBBETTS: Just to b very clear, Mr Chairman; Meaning | 25 MCKEEVA BUSH: 1 think, Mr Chairman, it says "maybe®, so
Page 61 Page 63
1 that who attends can sctually alternate. For instance, 1 perhaps it's leaving the option open for the Govemeor 10
2 if the Leader of the Opposition is not able to attend, 2 set the period. T don't think you sliould go beyond four
3 that he would be able to designate someone too, or is it 3 yeats, but I think that's the maximum and then we would
4 that the designate would be the appointment? "4 have to - it makes sense for the Governor to make that
5 MCKEEVA BUSH: That's what a designats would mean, that if | 5 appointment then two years, three years, on a yearly
6 we feel as an opposition that the leader is far too 6 hasis, whatever he feels.
7 busy, can't be there, then he can appoint a designate, 7 IANHENDRY: That was my thinking. Also, of course, it may
8 he can ask the Governor to aceept that designate. 1fhe 8 be that some excellent person conld be appainted but
9 as to be away from the Island or can't make it because 9 wold only want to be appointed for a period less than
10 of another personal matter, then he can send in someone 10 four years, because they have other commitments and it
11 else that the Governor would accept, of course, 11 would be a shame --
12 IAN HENDRY: Yes. Just on that point, the way it's drafted 12 KURT TIBBETTS: All right, that's -- I just wanted to flesh
13 at the moment, if you refer to the Leader of the 13 it out. No problem.
14 Oppositian, there i3 a provision at the end of the 14 ROLSTON ANGLIN: Itsa guestion of (inandible) would be
15 constitution, the effect of which is that if the Leader 15 something that would perhaps become a patt {inandible)
16 of the Opposition, the substantive Leader of the 16 in what form would that take place? In other words
17 Opposition is away, the persan acting as Leader of the 17 Ipresume it would have to be in writing, but not only
18 Opposition can take it. So the effect of that provision 18 thau that, just to say thatno person can discuss
19 is that whoever is the substantive Leader of the 19 withoat His Excellency’s penmission privy to the
20 Opposition at any pariicular time, or who is acking as 20 council. So in other words, when you have a scenario
|21 . _the leader of the opposition, would be covered by (d)._ | 21 where someone gets suspended, and the public would not
22 That might not be enough for you, because you might want 22 have knowledge of that. .
23 tosay: Well, what [ prefer is for the leador of the 23  JEFFREY JOWELL: Couldl take a stab atit? 1 think itis a
24 opposition when away to be able to designate another of 24 concern under section 19 of the constitution, that's the
25 his eolleagues rather than the depury. 25 new provision about lawful administrative action.
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1 Prasumably the Governor would have to give a fair 1 easily by saying: "The Governor by directions in
2 hearing to a member of the council. So my view is that 2 writing", you know, aciually specify the legal
3 the words in section 6, line 4, "acting in his or her 3 instrument by which the suspension or expulsion is done,
4 discretion”, should probably come out, so it should 4 then it ig public. I ¢hink that is vital to bave.
5 read: 5 JEFFREY JOWELL: Justa pedantic point, and that {s a person
6 "The Governor may suspend or expel ffom the council [ who doesn't sign - it says here: .
7 any member who fails to sign .." ' 7 “Before assuming office, sach member of the National
8 And that's it. You don't need much discretion for 8 Security Council shall sign an undertaking."
9 that, Either the person did or did not sign. 9 If he or she dees not do so, he doesn't assume
16 * .. o who in his or her opinion breaches such an 10 office and therafors cannot be expelled or suspended,
11 undertaking." 11 So there necds to be a slight changs of formulation.
12 That may be a matter of opinion but you would 12 OSBOURNE BODDEN: Yes, sir. In relation to subsection 6 and
13 probably there, under the common Law and also under 13 the whols area of sanction in such an importarit body as
14 section 19, need some kind of indication to the person 14 this, we speak here to suspension and expulsion, but
15 of the charge against them and give them an opportunity 15 whete an event someone «- even if he signs the
16 to rebut it before that decision was taken. 16 declaration, someene who in such a capacity were to
17 TANHENDRY: Yes. Of course, the difficulty with iaking out | 17 incur —~ their actions were to resalt in the rigk of
18 the words “acting in his or her discretion" is that 18 let's say loss of life or limb or cost to the country,
1% without those words the general rule would be that the 19 should there not be some consideration for more serious
O 20 Governor exercises his power on the advice of the 20 sanctions that may not be clearly cutlined hers, but &
21 cabinet, unless there's a reason for him ... and we 21 provision fo that extent?
22 can't have that, This has t0 be an independent 22 [AN HENDRY: I don't think that a provisien like this ia the
23 decigion. I 23 constitution would rule out that further sanctions could
24 Itake your I}oint that, a member who fails o sign, 24 be provided for by ordinary law, Youknow, it nay be
25 should there be a discretion about i#t? One eould oblige 25 that the action of disclosing information breaches
_Page 65 Page &7
1 the Governor to suspend oi expel a mernber who fails to 1 anath&-' Taw, because, you know, a crimninal offence might
2 sign, because that is non-cooperation from the 2 have been committed. One could build on this -- this is
3 beginning. Then, of course, somcbody who breaches it, 3 a minimurn, really — o that there is a deterrent
4 there could be questions of the fact and they should 4 against this, otherwise you won't be on this council any
5 have the chance to give fheir view on the matter: Was 5 more, 50 you'd betier behave, basically is what it is
6 it an accidental disclosure, and bloh blah blah? So we 4 saying.
7 could think of redrafting it to say: 7 I can quite see that there could be serious damage
3 "The Govemor shall sugpend or expel from the g that conld -- I think it's quite difficult 1o go further
9 council agy member who fails to sign such a declaration g in this provision to try and deal with 21l possible
O 10 and then may in hiz or ber discretion suspend or expel 10 ciroumstances, but [ just don't know enough about the
il from the council any member whe breaches such 2 1 crimitial law of the Cayman Islands as it exists at the
12 declaration." 12 motnent, Do you have anyihing prolecting official
13 I accept, you know, that it can't be done in at 13 geerets, official information like we do here? I guess -
14 unfair way without the risk of being challenged. One 14 you' have Some - '
15 has 1o do these things properly. All we're trying to do 15 SAMUEL BULGIN: Only if it is called confidential
16 here is to get a sanction which is an effective 16 relationships.
17 detervent. 17 IANHENDRY: --confidential relationships law.
13 ROLSTON ANGLIN: But, MrChaitman, the pomt 1 was askingis | 1§  ALDEN M MCLAUGHLIN: That would not have application to
19 you go through ali that process internally, because the 14 this, though.
20 very nature of that (inaudible) is such that without the 20 IANHENDRY: It wouldnat have application ta tlis, I think
2]~ - permission of the Governor you can't disclose any actof. .. . .[ 2Ll .  itisan option;it's an oplion. ) )
22 this body anyway, does that avtomatically mean that 22 All right, what [ was going to suggest -- are we on
23 without his permission, someoe who gets suspeaded, that 23 for 12.307 If there's nothing eise, I've found this a
24 could never come to the light of day? 24 very helpfiul discussion of this draft because I think it
25 JAN HEMDRY: Mo, thet's not intended. We could fix that 25 takes us quite a lot closer to resolving the whole
Page 66 Page 68
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1 mgdles of issues surrounding the National Security 1 be {inaudible) at this point in time wying to get this
2 Council, but we need to do a bit of further redrafting 2 in, but it wonld be gaod for the (inandibis) if the
3 on subsection &, which we can do during the break, 3 Governor consulted both, because — Yl tell you why.
4 Do you have another point, McKeeva? 4 Suppose the Governor just conswl ted the Leadar and the
5 MCKEEVA BUSH: Mo, just the poinis thet [ made. Yeu're 3 Premier and the Premier just (andible) to his
6 still laoking at themn, right? [ supperters, that's why (inaudible) but ali of this, for
¥ IAN HENDRY: The first point youmade about whether a Leader 7 whose advice, when that time cornes that the Governor -
2 of the Opposition should be consulted by the Governor as 8 takes that advice, who (inaudible) the best advice, or
4 well as the Premicr under (€, I mean that is the thing 9 ifit's not from both sides? That's what's going to
10 that the first reaction of Alden was not positive, bot 10 happen, come on, let's be realistic. here,
il then [ said, "Hang on, this isnot a provisicn which 11 Anyway, sir, as I said, Tm not going fo say that
2 would allow the opposition or the Government to nominate 12 it's going fo kill the position. 1am glad that the
13 members, this is going to be the Governor's choice and 13 government has ceme to some consensus and agreed with
14 it's only a guestion of consultation, so I was trying to 14 some of it. But, as I said, I am only doing this for
15 clarify, but my understandicg is that they're thinking 15 them .
16 gbout it, They haver'l -- be hasn't taken the whole 16  ELLIO SOLOMOWN: Mr Chairman, two quick comments. One being
17 thing off the table yet. 17 insofar 85 discrssions about the National Security
18 MCEEEVA BUSH: Canl ask you not to allow thein to take it 13 Council, I recall that even when it we had discussions
9 off the tabls? ) 19 oh (he first day that in terme of the (inaudible)
O 20 IaN HENDRY: Pardon? 20 support for the government in this initiative was the
21  MCKEEVA BUSH: Canl ask you tonot allow thein to take it 21 fact that (inaudible} meny people want to see en many
2 off the 1able? i 22 issues less politics and in particular when it came to
23 ALDEN MMCLAUGHLIN: My copcerms are a5 this evolves we'll | 23 something as imperiant as the (inaudible). I undersiood
24 s00n get to the point where the Leader of the Opposition 24 at that time that the povermnent was also taking that
5 will want to be the chairman. 25 position. I believe that when this matter was here
Page 69 Page 71
1  MCKEEVA BUSH: Mr Chairman, the person leading the talks | 1 earlier and issued terms of the discussion abow the
2 then really doesn't know me, he's still wet behind the 2z Governior's appointment (inaudible) but one of the
3 ears (inaudible), and this is the Governor's purview, -3 considerations there was not having it being viewed that
4 Now if it was his purview, oh, yes, we would want it. 4 the govemment (inaudible) selected someone of its own
5 But this is the Governor's purview, and I ask you to 5 and as a resule of that politicising that particular
6 bear in mind that it is a consultation with, it's net an 6 office in tenas of the consultation with the Governor.
7 appointment by; a consultation with, and that, as [ say, 7 I think something similar exists when it comes to
8 this is not -- and 1 say this and I say this strongly 8 ‘dealing with the police. I think every effort should be
] 9 and you ¢an 1ake it -- this is not the government's 2 made to ensure that not only is justice done but it's
O 10 constitution. This is not the governinent's 10 perceived to be done, szen to be done, in that the
: 11 constitution, neither is it ours. Around this table, we 11 consuftation and the appointments to the general public
12 thought we weate going to try to get the consensus, and 12 is viewed as non-political, and therefore any
13 maybe we can't agree on all things, but at least four on 13 discussions that are made are thus representative.
14 that side agree and four on this side agree, se that 14 I would also like to see that we get clarity, if for
15 leaves the govertunent in a minority position. 15 nothing else by for edification, in terms of the point
16 KURT TIBBETTS: Agree with what? 14 raised on the issue of the confidentiality relationship
17  ALDEN M MCLAUGHLIN: This point has never been raised | 17 (inaudible) law. Because I note that Mr McLaughiin said
18 before. 18 it does not apply, but [ alse understood there were
19  MCKEEVA BUSH: Ageee how this national council should be | 19 issues in terms of public office and, in particular,
20 constructed, Mr Chairman, I don't want to get into all 20 under section &, are police officers going to receive
- |21 - the various points, bui-1 know that they. agree with 21 ... . some sort of {inaudible}. Iknow that the Attorney
22 some -- that it should be appointed that way, with the 22 General stated that (inavdible).
23 Leader of the Opposition. 23 1f you could give clarity, I would greatly
24  KURT TIBBETTS: Sowhat eise are you talking about? 24 appreciate it. 1just want to be clear. Ithink that
25 MCKEEVA BUSH: (Inaudible) good at that, so if nothingcan | 25 was the govemment's position when we all sat on Monday
Page 70 Page 72
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1 in terms of us reaching consensus with (inaudible) the 1 with future consultation, we've had alook at it and
2 National Security Council and that should be cur 2 I thiok it's fine. Tdon't think we have any changes to -
3 position today in these discussions, everything should 3 propose at all. :
4 be in that direction. Thanks. 4 [ANHENDRY: Good. Thamk you very much. As [ said
5 IAN HENDRY: Thank you. I think I am not in a positionto | 3 yesterday, if we succeed at this round in a package with
6 clarify the paosition on the Cayman legislation about ] a draft constitution, this draft letter would go with
7 confidential information, but no doubt after lunch Sam 7 it, it would be published with it as part of the overall
8 could say something or Michae! might be able to, bothof | 8 package, together with the draft entrusiment letter,
9 whoin have a wider acquaintance with the legislation than | 9 which I'm assuming is satisfactory because no one's had
10 1do. 10 any probiems with it,
11 T think we should take a break now, but come back in 1 Then there's the draft letier on orders in council.
12 an hour, at 1,30, and 1 would like then to see if we can 12 ALDEM M MCLAUGHLIN: Mr Chaiiman, the second letter, orders
13 get on to locking at some of the ofher poinis in the 13 of coundil, so that everyone folfows what I'm saying,
14 list of ten that we looked at yesterday, becauge if 14 1'm just going Io repeat the second paragraph, the
15 Minister Gillian Merron does come back this aftermonn, 15 second nimbered paragraph:
16 it would be splendid to be able to report to her that we 16 " eonfirm that such consultation wonld in most
17 had kntocked off some of these other points because we've | 17 circumstance represent modem practice. Accordingly the
18 I think taken 2 big step forward in relation to this 18 Governot will whenever practicable congult with the
19 one, the NSC, but there are others which it would be 19 Prstnier or the Cabinct in advance of the exercise of Her
20 good to try and salve. 20 Majesty’s power to legislate for the Cayman Islands.
21 So that's my determination after lunch and bearing 2 The bif that's giving us trouble is this bit: '
22 in mind that we still have some parked issues to do with 22 “Unless in the judgment of the Governor or the
23 the CJ's concerns about the position of the CJ and the 23 United Kingdom government such consultation would be
24 compasition of the judicial and legal services 24 prejudicial to the interests of the United Kingdom."
25 commission, which we'll have 1o look at at some point -- | 25 It se2ms Lo us that this suggests that the mere act
Page 73 Page 75
1 well, we don't have to, but courlesy perhaps demands 1 of consultation could be prejudicial to the interests of
2 that we should. 2 the United Kingdom. If our understending of that is
3 We'll break for lunch and come back at 1.30. 3 correct, could you indicate to vs, sir, how itis
4 SAMUEL BULGIN: Iapologisc. T have a habit of not speaking 4 perceived that merely consulting could be prejudicial to
5 in the mike. What I said i responss 1o the 5 the interest of the United Kingdoin?
6 confidential relationships, [ said: Only if the & IANHENDRY: The first point to make is that your draft of
7 confidentiality law applies; only if it applies. The 7 paragraph 2 in section 124 says:
8 words 1used were: "Only if the confidentiality law 8 “The Govemeor shall whenever practical consult with
9 applies”. Ijustwanted o repeat what I said. My 9 the Premier or the Cabinet in advance of the exercize of
10 apologies for not spealdng in the mike. 10 the power under subsection 1 unless such consultation is
11 (12.35pm) i1 prejudicial to Her Majesty's service."
12 (The hmeheon adjournment) 12 So you accepted in your draft that even the sct of
13 (130 pmy} 13 consultation might be prejudicial, which I thought was
14 GILLIAN MERRON: Right, ladies and gentlemen, shall we 14 very reasonable of you (0 accept that that could be
15 resume? I have during the break played arcund a bit 15 possible.
16 with the draft revision we were looking at just before 16 KURT TIBBETTS: Mr Chairman, we are all suscepiible o
17 lunch on the National Security Council, particularly the 17 error. Just to reinforce the point that my collzague
18 sanctions clause. 1'm getting it retyped just now, but 18 has made, Mr Chairman, what we recognise is that at some
19 we ¢an come back to that a bit later, 18 pointin time there may well be an occasion where the
20 Can we look at some of the oftier things that we lef 20 actions by way of an order in council will or cannot be
21 _over from yesterday, starfing with the draft leteron [ 21 stopped by anything we would say. But what we question
22 future constitutional change and the referendum? Thope 22 is, would we still not be consulted? Even if we are
23 that, in light of our ftiendly discussion yesterday 23 simply told, what this is saying is that Her Majesty’s
24 about it, we can put shat one 1o bed. 24 Government may be mindful to do something and then we
25  ALDEN M MCLAUGHLIN: Mr Chairman, the letter now dealing | 25 hear about it afterwards, which is exacily the opposite
Page 74 Page 76
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1 of what they have promised since the last time that 1 understood me when [ said yesterday about things that
2 happened to us. So I said that for a light moment, but 2 have happened in other Territories, where extrame
3 Twas very serious. And hence my colleague's point now, 3 measures had ta be taken and they had to be taken
4 because in Tetrospect we realise that in trying to draft 4 without consultation. The UK had to take its
5 something that would be acceptable 1o you, we were much 5 responsibilities and say, "They're not going to like
6 too careful in our first astempt. 6 this, but we're going to have to do it".
7 ALDEN M MCLAUGHEIN: ir Chafrman, I think perbaps that if . 7  KURT TIBBETTS: Mr Chairman, if I may, I remember \rividly;
8 the clause had been unaltered and if it had been 8 Although: you spoke as genarically as you possibly could,
¢ included in the constitation, we might have simply seid 9 we took the point. [ think it bofls down to what we
10 “Thank you very much”, but because you have made some 10 construe the word "consult” 10 mean and, to me,
11 changes to it and becauss you have now proposed it as 11 "comsult" also captures simply being told. n other
12 part of the letter, we had occasion to pay a little more 12 words, consult in normal circumstances would be taken to
13 attention to the precise wording and we are quite 13 mean: Even though 1 know it's my decision, I want to
I4 frankly wondering if these concluding words, starting at 14 talk it through with you so that you can el me how it
15 Tunless", are really necessery at all, because if you 15 affects you negatively, even though we have to make
16 ead the sentence as it begins. 16 certain - or teke certain actions, but at least we want
17. "Accardingly, the Governor will whenever practicable 17 1o hear what you're saying about how it's going to
18 cansult with the Prernier or the cabinet in advance of 18 affect you to see if there's 2 way to do what we have to
: 19 - the exercise of Her Majesty's power .." 19 do to affect you less. 1think that's the whole general
( \ 20 8o if' it is determined that it is not practicable to 20 principle that we are working on as a relationship. But
— 21 do so, then the Governor dogsn't do so, and we need not 21 certainly it would also mean, if you — and I say "you" .
22 get imto 2l of this business about whether the 2 meaning Her Majesty's Government -- have 1o take certain
Z3 consultation would be prejudicial to the interests of 23 action, even like the exirermnes one vou referred to
24 Her Majesty’s Government. ) yesterday as an example, wonkdn't yan still not tell the
25 IANHENDRY: Yes [sse what you'rs saying up fo 2 point. 25 jurisdiction?
Fage 77 -Page 19
I Of eourse, "whenever practicable" is a sensible 1 IANHENDRY: The difficulty with that is I'm sure the
2 qualification in any casa, because thers may be 2 lawyers around the table would confinn that if the
3 gircumstances where it's practicable to do so but not 3 question of & duty to consult before a court, the courts
.4 considered politically acceptable to do so by the UK 4 would say "consuitation" means real consultation, it
5 sovernment, 5 doesn't mean just telling everyone what you'te going o
o I freely accept that the circumstances in which that 6 do. You have to give the person you'te consulting, the
7 mightarise are likely to be very rare, especially in 1 body you're consulling, the chance to consider what's
8 this day end age, and, you kmow, with modern Ed proposed and to express their views. thestobe a
: 9 communications and s forth. What we're talking about ¢ genuine consuliation.
O 10 here is not a reserved - il's a reserved power to make 10 KURT TIBBETTS: Youmnean whete a court comes into this?
11 laws for the Cayman Islands. The usual thing, as you 11 TANHENDRY: Weli, if this lctter was sent — this is why
12 Imow, is for any time this sort of power is exercised, iz we're having to be very cantions ghout saying anything,
13 there is consultation. 13 and the more we discuss this, the more nervous I get and
14 KURT TIBBETTS: The usual thing? 14 the more my dear absent advisor, Sugan, would be telling
15 TANHENDRY: The usual thing, The usnal thing, 15 me not to agree to anything, which is the fivst thing
16 KURT TIBBETTS: Nowadays? 16 she t0ld me to de. Because if we send a letter like
17 TANHENDRY: Yes, nowadays the vsual thing. But being ofa | 17 this and we violate it and we could be taken to the
18 cautions nature and locking ahead to, not the current 18 courts for breach of a legitimate expectation arising
19 situation where everything is fine, there mey be 1% out of this promise, thig political prormise given in
20 circumstances where it's necessary, without delay and 20 this letter. So this is not without legal significance,
21 - without consultation, 1o make law for the territory - - —.. . |21 . .thisletter.. ... .. . .
22 becanse the 1JK is responsible for it and the judgment 22  KURTTIBBETTS: Youmight have to pay compensation or what?
23 tias to be that of the UK Ministers. 23  IANHENDRY: Well -
24 I don't want to try to speculate foo much about the 24 KURT TIBBETTS: I'm natbeing funny, T don't know what kind
25 sort of situation I'm thinking of, but, you know, you 25 of sanctions it would be of that nature.
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1 IANHENDRY: It's not somuch a guestion of finangial i ALDENM MCLAUGHLIN; "Accordingly, the Govemnor will, unless
2 consequences. You know, we don't want our disputes with 2 it is impracticable or prejudicial to the interests of
3 a territary unnecessatily to be brought before the 3 the United Kingdom, consult with the: Premier or the
4 courts in the UK. and for the Brifish government to be 4 cabinet in advance of the exercise of Her Majesty's
5 held to have broken the law. That is a bad ouicome for 5 power to legislate for the Cayrman Islands,"

6 us. 6 TANHENDRY: Can you just give us a moment? I'dlike to
7 ALDEN M MCLAUGHLIN: We agres, sir. 7 consult with my learmed colizague. (Pause).
8 IANHENDRY: The more this — 1 mean, as I said vesterday, a 8 We're nearly there, with one significant adiiition
9 Tatter like this will be a first in relation to any 9 from our point of view. That is to change your
10 territory, and the more Thear sbout i, the mors 10 formulation to — I'll read the whole sentence:
11 rollywobbles I get, and I'm wondering whether we should 1 “Accordingly, the Governor will, unless it is
12 just forget about it, becanse this is the difficulty. 12 impracticable or the Govemnor is instructed by &
13 Onee you start writing down how things might be done in 13 Secretary of State that it would be prejudicial 1 the
4 refation to a power which is mntrammeled, it's complete. 14 interests of the United Kingdom, consult with the
i5 Subject to what the courts have already said about the 15 Pramier or the cabinet in advance of the exercize of Her
16 exercise of this power, it is not qualified in any 16 Majesty's power to legislate for the Cayman Isiands."
17 constinutional document or letter. So this would be a 17 The important thing about the additional words I've
18 firet, and then once you start writing it dowa, you have 18 suggested, "the Govemor is instructed by a Sgeretary of
19 to think of the possible bad situations. 19 State that it would be prejudicial®, is that it places
20 KURT TIBBETTS: We have heard evarything you have said, sir, | 20 where it shauld place it, the responsibility for
21 and we understand very well, but, Mr Chair, I wanted to 21 deciding prejudice to the interesis of the United
2 remind yau, sir, that on your instructions we were told 22 Kingdom, that is to stay with the Secretary of State
23 that we were speaking and discussing in good faith and 23 here, I think if you could go with that —
24 we simply raised the point. If you are nervous, sir, 24 ALDEN M MCLAUGHLIN: That's fine, sir.
25 then we didn't raise it, we didi't have this discussion, 25 1AW HENDRY: Lets dao that. So what we'll do is clean this
Page 81 Page 83
1 30 please don't consider ofherwise, 1 up and get it retyped and eirculaied again 50 you can
7 1ANHENDRY: No, I don't consider otherwise. Weare 2 have a lock af it: That would be a good outcome.
3 discussing-- . : 3 KURT TIBBETTS: Mr Chair, just to confirm, you don't have
4 KURT TIBBETTS: No, you started talking about all kinds of 4 any vendencies to strip anything out or anything like
5 things, and if that was your way {0 stop ns, you have. 5 that? You're not with any tendencies like that? T just
i3 Thank you. 6 wani to make sure.
7 MCKEEVA BUSH: Exceptits all on record now. 7 AN HENDRY: Not unless you change your mind.
8§ ALDENM MCLAUGHLIN: Mr Chairman, theresnopointinue | 8  ALDEN MMCLAUGHLIN: Mo, sir. Thank you vety much. That
9 having a letier that theans nothing, and I'm not geing to 9 meets the concern we have perfactly. That's great.
10 go back and tell my peaple that we have something which 10 JAM HENDRY: We are rattling along —-
11 means something when | know fall well it means nothing. 11 KURT TIBBETTS: I find that you are novel(?) yourself.
12 If it means nothing, then don't give it to us. That's 12 IAN HENDRY: Relrning o Jection 31(3), where we Teft it
13 my view. Thn not going to be dishonest about these 13 yesterday with the revised text that I circulated, the
14 things with my people. 14 exercise of the Gavernor's funetions - (his is the
15 We would like this kind of undertaking, but when it 15 text: .
16 means somelbing. I want to suggest some language whick 16 "[n the exercise of his or her functions under
17 you can consider, If we iy 17 subsection 2, the Govemor shall endeavour lo promote
18 "Accordingly the Governor will, unless it is 18 zood governance and to act in the best interests of the
19 impracticable or prejudicial to the interasts of the 19 Cayman Islands so far as in his or her judgment such
20 United Kingdom, consult with the Pramier or the cabinet 20 interests are consistent with the interests of the
21 ... inadvance of the exercise of Her Majestys power..." . . . . [ 21_ . _ United Kingdom.* = . . . o
vl And that avoids this problem which we have either in 2 My understanding was that your only objection to
23 our own draft of the consulation, the act of 23 this text was the words "in his or her judgment” in the
24 vonsultation itself being perceived as prejudicial. 24 third line.
25 1ANHENDRY: Can you say it again, please? 25 ALDEN M MCLAUGHLIN: That's correct.
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1 LAN HENDRY: Is that still the position, having had the 1 discussion we had just before lunch,
2 benefit of Professor Jowell's arrival? 2 First of 2ll, T have put into 58(1)(e):
3 ALDEMN M MCLAUGHLIN: T think he's even more concerned than 3 "The Leader of the Opposition or his or her
4 I was, sir. 4 designaie.”
S IANHENDRY: He wes even more concerned that you were? 5 1 think that was accepted.
6 JEFFREY JOWELL: We've just lost it for a second, but we 6 In (€}, I've added at the end in squars brackets,
7 looked at it. 7 *and the Leader of the Oppaosition”, bearing in mind this
8  ALDENM MCLAUGHLIN: When I handed to him over breakfast he B is still:
& threwiton the floor. ] "Two persons representative of civil society
30 IAWHENDRY: Thats probably because he was reaching for the 10 appointed by the Governor acting after consultation with
11 toast. Yes? . 11 the Premnier and the Leader of the Opposition after
12 TEFFREY JOWELL: The words "in his or her judgment" seek to 12 consultation.™
13 make the whole issue sbout the interess of the United 13 And ihirdly, and this is a bit more complicated but
14 Kingdom entirely subjective, so you could geta 14 the changes are not very many, in subsection 4, this now
15 paricular Governor whe treats the interests of the 15 provides:
16 United Kingdom cxtremely broadly, pechaps even 16 *Before assuming office each member of the Mational
17 unesasonably broadly. That's the danger. Whereas if 17 Security Council shold sign a declaration that he or
12 you have simply, "so far a5 are consistent with the 18 she will not disclose to any other person without ¢he
19 interests of the United Kingdom", you have feft things 19 permission of the Governor mformation acquired 4¢ a
20 that much more objective. You're trying to remove the 20 member of the council and the Governor acting in his or
21 possibility of an unreasonable persomal subjective 21 her discretion may by published directions in
2 interpretation of that phrase. 22 writing ..." .
3 It may be that in any event if the present 23 That is to take up Rolston's point. _
24 formulation is rerzined and & Govemor of the futnre 24 "... suspend or expel from the council any member
25 akes an unreasonably broad interpretation of that. 25 who breaches such a declaration.”
Page 85 Page 87
1 phrase, that under judicial review be might have to 1 And I have deleted, becanse Jeffrey poihted out that
2 produce some evidence and therefore the courts would 2 you don't need it, "a power to suspend or expel soinebody
3 tmock it into objective shape as they tend to do thess 3 who fails to sign the declaration” becanse a person who '
4 days, aityway, because they ireat subjective discretion 4 fails to sign does not assume coffice, the apening words
5 veryoften as having to have some abjective 5 "before assuming office,
& justification. Because that1s so and because it 6 Somebody who fails to sign such a deciaration never
7 invites an extreme interpretation, and personal and 7 gets to the starting post 50 it's not necessary to deal
8 subjective interpretation, we would submit that those 8 withit '
5 subjective words just simply be removed. 1t dossn't 9 I thitk that deals with all of the glitches we saw
10 violate the spirit of this provision, which basicaliy 10 in the previous draft.
11 seeks fo get the Governor to do a balaneing test, with n And then, of course, there would be laft over for
12 the interests of the Tinited ingdom having primacy in 12 further consideration by the legislative assembly in due
13 any event, 13 course whether to make a new law or amend existing
14 IANHENDRY: I'm very grateful for that statement because in | 14 legislation to deal with any further sanctions as
15 substance I agree. Il yon confinm that you're content 15 Qsbourne raised the question that might be necessary
16 witl the rest of the sentence, then we can remove those 16 that that might need to be done. It may be hat the
17 words. 17 existing legislation on protection of sensitive
13 ALDEN M MCLAUGHLIN: 1sp confirm. 18 mformation is not suffictent. We don't need to say
19 IAN HENDRY: All right, then let's do that, We have another | 19 anything more about that here.
2 noveliy to chalk up. 20 And then [ put inin 1{e), in square brackets the
-21 - There has come around, Lhope, my lunchtime - - -- - - | 21 - - . words "and the Leader of the Opposition™ becanse I think
22 revision, slight revision of draft section 58, the one 22 we should discuss that a litile more and, reflecting on
23 headed "National Secarity Council". Do you have the 23 it over lunch, it seemed to me that from an objective
) revised version? I'll point cut the changes that T have 24 point of view, the last thing I want to do s to get
25 made in this revised version to take account of the 25 between two warring parties of the Cayman Islands, but
Page 86 Page 88
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1 fiom an abjective poir}t of view, thete would be an 1 that's not a problem.
2 advantage in the Governor - [ mean, thisisan 2z IANHEMDRY: ltraises a broader question, because it's ouly
k! innovation, to have a bedy with two members of civil 3 the decision to suspand or expel a member that must be
4 society, bwo representatives of civil society. It would 4 contained in published directions in writing. tis
5 be a very inclusive type of a body. The perception 5 only the decision. But —
8 might ke, the public perception might very well be that 6 STUART JACK: Can Ijust explain what my question is. That
7 if the Govemer were obliged then to consult the Premier 7 suspension is sornething you might want to do while
8 about these twd members of the public, that even though ] investigating whether they havé actually breached their
9 the final decision was one for the Governor to take, 9 obligation or not. '
10 these were really two government people or people 10 IANMHENDRY: That's & wider question. This drafting does
11 favoured by the government, whergas if the Governor had 11 not allow for that. The way this is drafted at the
12 to consult both the Premier and the Leader of the 12 moment, but there is a question whether this is
13 . Opposition, the public perception is perhaps more likely 13 sufficient, that there must be in the judgment of the
14 to0 be that thers would be a balance. That wasmy 4 Governor a breach of the declaration before the Governor
15 thought. 15 can suspend or expel a member. That's the way its
16 ALDEN M MCLAUGHLIN: Mr Chairman, I don't sant to stop you, | 16 writien at the moment -- do you agree? - I think
17 but I just want (o say that we reflecied on it over 17 without any doubt. Ifone wanted to go 2 step further
18 Tunch as well and came to a similar con¢lusion, so we 18 and to provide for & power k¢ stspend while a suspected
19 are willing to concede that point. 19 breach is investigated, I think that would have to be
20 IANHENDRY: Geod. That'sa good outcome, I think. Are you 20 written in. T don't know what you think.
21 happy, McKeava? 21  ALDEN M MCLAUGHLIN: I think sir, that the Governor has
22  MCKEEVA BUSH: Some ofus had a productive lunch, got enough | 22 raised a valid point, becauss if we leave it the way it
23 pork for gur shilling at least. 23 is, what is likely to happen in practice, I think, is
24 STUART JACK: CanlI just clarify one point -- I think it is 24 that the Governor would be mest reluctant to suspend
25 all right but I just wanted to be absolntely certain 25 unless he is absolufely positive that there is a breach,
Page 89 Page 91
1 which is the use of the words "publish directions in 1 and that is ikely to leave the situation where the
2 writing"? I'm just trying to think through in my own 2 suspected party is still allowed to participate in the
3 mind the sort of scenario that might arise and one 3 proceedings and likely to perpetrate further breaches
4 possible scenario is that there is some, a bad example, 4 and so forth. ]
5 some information being leaked, getting into the media, 3 So T think the Governor’s peint is right, that we
6 you suspect it might be a particular member who has done | 6 need to make some sort of provision for an investigation
7 it or you may have some information or an allegation, ? 1o go on, or indeed a suspension to be made without
g but obviousty in the interests of natural justice, you 4 necessarily it being public. [ think we're probably
9 want to hear their side of the story before you taks any g happy to develop a ssction or a provision which vests in
10 final decision. That person is overseas at the time, 10 the Govemor a certain amount of discretion without it
il You might wish, as Chair, to direct the Commissioner of | 11 being so fixed.
12 Police, for example, not to send that person any 12 There's another problem, which the Speaker has just
13 information, but you'ra not going to take any final 13 raised with me, which is what happens in relation o an
14 action to do anything about that person until they 14 expelled member who confinmes to divul ge infermation
15 retum. So effectively you are suspending them but yon | 15 which lie or she learned during their time as a member,
16 are not actually reaching a final judgment and you don't | 16 because that could have serious ramifications as well?
17 want to publish the fact because it may be when they 17 And if they are expelled they have already gone.
18 come back they have a perfectly legitimate sxplanation, 18 IANHENDRY: That's a question that Osbourne raised before
19 they have got the perzson who has done it, and you don't 19 lunicli effectively, I think, that there may need to be
20 want {o tarnish theit reputation by publishing the fact 20 further sanctions, depanding on the amount of daniage
21 . . tbatthey were being suspended prematurely. 1t's justa 21 ... thatis done. My answer wag, and I think it still is,
22 question about whether you want (o be obliged to publish | 22 that any other sanctions over and above exclusion from
23 at the point at which you effectively suspend somebody. | 23 the council itself can be provided for in ordinary
24 Because by directing the Commissionar of Policenotto | 24 legiglation.
25 share information, you are suspending them. But maybe | 25 I would have thought it was a sort of generic
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1 question, actually: Does your statute book make 1 allow~...", so that the post becomes vacant and another
2 suffictent provision to protect confidential 2 personis ...
3 information? Not just confidential information held by 3 We're taking account of all these points. We'll
4 banks, financial institutions, but by other metnbets of 4 refine that provision further.
5 the public, persons sitting on public bodies. 1den't 5 I think what would be a good idea now, because we've
[ think we can answer ail these questions in the [} done so well, is to have a little break, because in the
7 constitution itself, but it does raise that wider issue. - 7 break [ would like to try and do something on the
8 As far as the Govemor's point is concemned, we can 8 pasition of the CJ and helpfully Jeffrey has lent me his
9 at the next break try our hands at writing a few more 9 copy of the UK Constitutional Reform Act. We'll also
10 words to something atong the lines of, "if the Govemor 10 try and do a bit of rewriting of this thing we've just
11 lag good reasen to suspect that they may be in breach of { 11 been discussing, and there's also come in, I see, a
12 the declaration, he may suspend a member while the 12 letter from the — there's a CMA paper, but there's a
12 suspected breach is being investigated", or something 13 letter from the Civil Service Association, which I'd
14 like that, "and any such investigation shall be 14 like to read.
15 conchided as speedily as possible”, so that it's not 13 Can we have a sort of 20 minute break? T think
16 abused to keep a person susperided for month after montl | 16 we're doing splendlidly well, but we do need to take a
17 after month, sometling along those lines, which I think 17 break o do a bit of work. All right? Thank you.
18 would deal with that problem. Does that sound all 18 (2.25pm)
—_ ‘19 right, Governor? 19 (A short break)
Q/J 20 STUARTJACK: Yes, it sounds right to me. 20 (3.00pm) _
21 JEFFREY JOWELL: CanIsuggest that it may be that 21 IANHENDRY: Ladies and genttemen, I'm sorry it took a
22 suspension is not necessary and one should just mention | 22 longer break than we thought, but we needed to do a bit
23 expulsion, becavse, as 1 recail the law on fudicial 23 of writing. I hope it will prove productive.
24 review on thig, there are some offices where suspension 24 We have taken the opportunity, in view of the
25 pending investigation, of course, or expulsion would not | 25 Minister's preoccupation at the House of Comimons, to
Page 93 Page 95
1 requite natural justice because it could act quickly to ] adivise her that we don't think she needs to come back
2 plug the leak, and there are soime offices where they're 2 this afternoon, and she will be very pleased, I Know,
3 not, where it would be a breach of {inaudible). 3 with the progress that has been made without her, but
4 In addition, there's another point here, which is 4 | I'mnot proposing this aftemoon to teuch on the bill of
5 that it eould also be possibly under rules of statutory 5 rights, which she will want to hear hersclf, the -
[ interpretation, the exclusio unis rule, et cetera, that 6 submissions and arguments, tomorrow morning. Nor do
7 if you specify a sanction here it would exciude the 7 1 propose 1o touch on the question of the powers of the
8 possibility of any other sanction, depending on Low it's g National Security Council, which, as you know fiom the
9 interpreted. 1 think we need to be a little careful 4 start (inaudible), we've spoken about this morning. Nor
O 10 here. I would think it's probably right to write in, 10 will I come back to the question of consultation about
1 "in addition to any other sanction that may be provided 11 the appointment of Governor, which you addressed to her
12 by legislation", probably just saying that “you may 12 this motning, and which she wants to think about
13 expel any member who breaches such a declaration”. 13 overnight.
14 That's 2ll we might need. I'n not sure that it may be 14 So on the basis that everything else she is content
15 necessary 1o mention suspension, which is implied during 15 for us to try and make headway with, we should try and
16 the process of an investigation into an expulsion. It 16 da that in the remaining time this afternoon.
17 becomes a bit complicated. 17 KURT TIBBETTS: Just quickly, sir, when you speak o the
12 TAN HENDRY: That's very helpful, I think we have plenty of | 18 National Security Council, that includes what was
19 naterial thers to develop it firther in the next break 19 j:roposed earlier this moring about the police services
20 and come and have another look at it. But we're going 20 commission? '
oo | 21 - well. Tiliok the bestway to tease out this thingis . ... - .- | 21.. IANHENDRY: No. We can have a look at that because that's
22 by talking about it and doing successive drafts. 2 anew idea.
23 Michael made & geod point to me just now that when 23  KURTTIBBETTS: Okay.
24 we redraft it, we might say, instead of "expel from the 24 1ANHENDRY: The first thing is some rather rapid redrafting
5 council®, "revoke membership of that person o 25 of the section 58 paper, which [ hope we all have.
Page 94 Page 56
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i There should be another piece of paper headed, "National | 1 could work. All right?
2 Security Couneil" with, in subsection 1E, the square 2 Another paper which you should just have got is
3 brackets removed from around the words "and the Leader | 3 headed, "Composition of the Grand Court”. Do you have '
4 of the Opposition™ and then in § some redrafting to take 4 that one too? This is an attempt to work in some
5 account of the points that were made just before the 5 language which, as Jeffrey soggested this moming, is
6 break. And the changes are really in the second part, G inspired partly by Grand Court law of the Caytnan Islands
7 fourth line: ' 7 and parily by the Canstitutional Reform Act of the UK.
8 *And without prejudice to any other penalties that a3 It starts out by saying:
9 may be imposed by any other law, the Governor, actingin | 9 “The Chief Justice shall be head of the .. (reading
10 his or her discretion, may by published direction in 10 to the words)... Chief Justice shall have responsibility
11 writing exclude from the activities of the council ..." 11 for and management of all matters arising in the
12 F'll come back to that phrase in a moment. 12 judicamre.”
13 . or revoke the membership of the couneil of any 13 That's the language in the Grand Court law. Then it
14 member who breaches such a declaration.” 14 goes on:
15 We changed the words from "suspend or expel”. 15 "Including responsibility (and this picks up
16 Instead of "suspend”, we put "exclude from the 16 language from the Constitutional Reform Act) for
17 activities of the council" and instead of "expel”, we 17 representing the views of the judiciery to the
18 put "revoke from membership of the council”. We put 18 government and the members of assembly, for the
19 "revake the membership of* so that it is clear that a 19 maintenance of appropriate arrangements of the welfare,
c} 20 person whose membership has been revoked is no lenger 2| 20 training and guidance of the judiciary within available
21 member and another person can be appointed to the 21 resources and, C, for maintenance and appropriate
22 council in place of that person, whereas if you just 22 artangements for the deployment of the judiciary and
23 said "expel”, it leaves the question in the air what the 23 their allocation of work within cours."
24 status is. 24 I hope that the Chief Justice will feel satisfied
a5 Algo, Jeffrey raised the question abont whether it 25 that these special provisions have been inseried
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1 would be appropriate to provide for the suspension asa 1 relating to his office. Idon't know whether you have
2 penalty. Tt occurred to us that it may be sensible to 2 anyviews on this?
3 have that option in relation to the three ex officio 3 ALDEN M MCLAUGHLIN: Maybe we can try it out over the course
4 members, that would be done by the Attorney General and | 4 of the evening. I really would like his acceptance, if
5 the Commissioner of Police, because if they are - if 5 not approval of whatever we do in this regard.
6 . their membership is revoked, what do you do? Thereis 6 STUARTJACK: Canljustsay, Mr Chaimman, I think its only
7 no other person, these three people are members by 7 fair thai an anempt should be made to seek his views on
8 virtue of their office. & the language.
9 So the punishment for the is going to be more 9 JTANHENDRY: Iwould only say this. Thape that we are on
O 10 likely, I don't see any altemative, thet as far as 10 course to finish by 3.30 tomorrow. Tfhe has any views,
11 activities in the cowncil is concerned, they can be 11 he'd beiter get them to us prontissimo. Is there 2 way
12 excluded. There may be oilier penalties, of course, that 12 of getiing it out to him during the working day in
13 can be applied to them a3 public officers for breach of 13 Cayman now? .
14 confidentiality and there may be ¢riminal penalties in 14 ALDEN M MCLAUGHLIN: Mr Chaimman, we'd ask the Governor
15 addition. So that's the explanation of that rather more 15 andfor the Attorey General to get it to him.
16 complicated wording, 16 NEW SPEAKER: Orthe secretariat.
17 Then in 7, we come ie the Governor's point about 17 SAMUEL BULGIN: Ot the secretariat can email to him.
18 suspension pending an investigation: 18 MCKEEVA BUSH: If wehope to finish by 3.30 tomorrow --
19 "Where the Goveimor has good reason to believe 19 (Overspeaking}
20 ...(reading to the words)... pursuant to subsection 6, 20 IANHENDRY: Just to make clear, what] said was 1 hoped
-] 21 - - the Governor.acting in his ot her discretion may suspend {21 _ _ that weare on course o finish by 3.30 tomorow when
2 from the activities of the council that member whilethe | 22 the Minister will have to leave us. But the progress
23 question of the breach is being investigated and any 23 we've madk this aftemoon on seme of the other points --
24 such investigation shall be concluded expeditiously.” 24 and Iknow we're nat finished yet, but Lam sill
25 So I hope we're nudging closer to a regime that 25 hopefit that we'll leave her 2 minimum of points to
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1 - tesolve parsonally tomorrow. No mors than three, 1 Service Associarion has persuaded me it would be a bad
2 Thope. 2 idea, and if you're asking me to withdraw it, I'm very
3 MCKEEVA BUSH: And che will be here from the moming? 3 happy to do that. I mean, I think the end vesult would
4  TAN HENDRY: She'll be hets for an hour and a quarter then 4 be that the text would be a3 it ig in the present
5 she has io go away for a bit and then she'll be here for 5 constifution, and nothing -- no extralanguage. [ ust
6 & couple of hours after Junch tomotrow. [ say, I was persuaded by their point that even the words
7 Twas going to say, if you could get this text out 7 1 suggested to add yesterday do not appear in any other
8 ta the CJ thig afternoon - g congtitution,
9  KURT TIBBETTS: Mr Chainman, the secretariat is quite 9  KURTTIBBETTS: Mr Chair, you freely admitted yesterday that
10 willing to do se. 10 you did that in a hurry to try to get a better resuit,
11  IAN HENDRY: And ask him to reply. 11 50 I'm sure you have no probiems to withdraw,
12 KURT TIBBETTS: I think we might want some assistance. Doss [ 12 [AN HENDRY: No, [ have no problem withdrawing that. So
13 the secretarist imow the email address? Okay, that's 13 that ore is settled.
14 fine. Theyll take care of it. 14 KURT TIBBETTS: Mr Chair, sir, beheve me, I'm not going 1o
15 IAN HENDRY: If they could agk him to respond as soon as be 15 belabour this, but I want my head to be clear. When we
16 possibly can today, Cayman Islands timing today. 16 say that one is settled, we are saying that there will
17 KURT TIBBETTS: Mr Chair, just quickly, I think this is for 17 be no constitutional provision as regards any
18 the benefit of all of us, you had said that if we needed 18 qualifications or disqualifications for the
— ¢ Friday for any tidying up, that's what we should do. 19 civil servants and what obtaing(7) it the 1972
{u) 20 1 believe that that some members have made arrangements 20 oonshhmon ig what will continue to prevail?
21 to travel on Friday, so I'm simply suggesting that we 21  IANHENDRY: Correct.
22 press on as far as we can get, and if tomorrow evening 22 KURT TIBBETTS: Thank you, sir.
23 there is anything that needs to be done -- becanse what 23 AN HENDRY: Comrect. And the question of dealing with
4 Twauldn't like ta happen is for anyihing at all, if at 24 regulating the transition, the sert of thing that I put
25 21l posgible, to be left banging, so I just wanted to 25 down: on paper, [ think is generally accepted, it needs
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I bring that to your attention, You'd prefer that, right? 1 tobe dealt with netin the congtitntion but in
2 That's why I bronght it up. 2 legistation or contractual terms as applicable to people
3 MCKEEVA BUSH: Ithiuk the govertunent should stop falldng | 3 in that situation. That's generally agreed.
4 and Jet us get on with business, ’ : 4  MCKEEVABUSH: Mr Chairman, the lest thing that we would
5 KURT TIBBETTS: Mr Chairrnan, forget T just brought thatup. | 5 wani to happen is that anyone is giving an impression
6 1f they nieed to, they can bring it up on their own & that the Civil Service of the Cayman Islands is corrupt
7 because I'm supposed to stop talking. . 7 in any way or shape or form. Notwithstanding the last
% IANHENDRY: No, we should certainly make every effort 1o g {inaudible) earlier on, we had one, who has been left
B 9 conclude at 3.30 without any tidying up. If there's any b behind on this trip, we do not believe, and we have said
O ’10 tidying up of a drefting nature, you could leave it to 10 that, that the vast majority of civil servants would do
i 11 me and Jeffrey or whoever, ['m sure we could take care 11 that, and therefore we are in sympathy with what they
12 of it, without - 12 kave said.
13 KURT TIBBETTS: Ouce we all agree on the concept and 13 Meither would | want anyone to believe that there
14 principle. 14 was any documentation thet sought to disenfranchise
15 JAN HENDRY; Yes. 15 anyihing, because I don't think that that's the correct
16 KURT TIBBETTS: Thal's fine. 16 wording either, because what(?) would we stop from
17  1AN HENDRY: What are we going to do about the section 62, | 17 running if they want 1o run for elected office, it would
i8 the position of public officers? 18 put a wrong(?) timetrame for them but we certainly would
19 MCKEEVA BUSH: I think yon should withdraw this. 19 not want at the end of the day for anyone to say that
20 IANHENDRY: Sorry? 20 this happened because the vast majority of eivil
21. -MCKEEVA BUSH: I think you should withdraw it.. . . . . .| 21 . .servantswas. corrugt in any way, shaps or form. The .
22 IANHENDRY: We think we should withdraw it? 22 Cayman Tslands has prided itself that we have had clean
23 MCKEEVA BUSH: We think you should withdraw it, 23 Civil Service over the years and we can say that sdill.
24  IANHENDRY: Iputiion the table in an aftempt to be 24 Motwithstanding the Clifford(?) actions and those that
25 helpfisl. The letter from the President of the Civil 25 {inaudibie) the media.
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duty to provide informatfion, whereas if the right is
there anyway, it implies that, as [ understand it.

SAMUEL BULGIN: That's correct.

IAN HENDRY: Michael has a comment.

MICHAEL BRADLEY: Thig item is both a strengthening and a
weakening, because previously there was a constitutional
obligation to inform the person of their right to remain
silent. This new propose! gives them the right to
remain silent but doesn't tell them that they have that
right, $0 what is the use of constitutionaliy putting in
2 right and preventing the person being informed of
that?

JEFFREY JOWELL: There are many righis in this constitution,
but not one of thent requires a person necessarily io be
informed about fhem, sa ] think it fits with all that.
“There's the right to legal assistance, there's the right
to know the case against you, there's the right to 2
fair trial by an independent judiciary, and so on, but
none of those rights are framed such that anybody in
particular has to be informed about those rights. So it
doesn't fit precisely with al] the other rights, in fact
every single one of them in the constitution. That's
the only reason. Perhaps the Attarney has some problems
with thet and might elaborate, but that's what 1 saw as
the problem. It doesn't in any way dilute the tighe, it.
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1 5o in removing what you have propesed, we donot 1
2 have a problem with it, but that the management council 2
3 has apreed that thers should be parameters set out in 3
4 the legislation and confracts. When I say “"contracts”, 4
5 employment contracs. 5
6 IANHENDRY: Yes. Thatwas myunderstanding, too, that they 6
K accept that some regulation is necessary but are very 7
8 oppased to anything being said in the constitution about 8
& it, 50 [ hope we've reached a satisfactory conclusion on o
10 that point. Alden, did you want te add anything? 10

11 ALDEN MMCLAUGHLIN; Noton that peint. I have another 11
12 point to make. 12
13 TAN HENDRY: We've finished that point then. 13
14 ALDEN MMCLAUGHLIN: We've had subsequent discussions with | 14
15 the Attomey Genemal in relation to the point raised 15
16 this momming about the right to silence, and with the 16
17 happy intervention of Professor Jowell, we have 17
18 concluded that the issue for the Attorney General was 18
19 not the right ta silence but the requirement that that i%
20 person be told that they have this right. So by 20
21 reformulating whet is section 5, subsection 3 of the 21
22 bill of rights, which is on page 13 of the most recent 2
23 draft, we can, 1 think, satisfy our desire as the 23
24 govertirment to gnsure that there is a constitutional 24
35 right to silence, while meeting the evidential concern 25
Page 103
1 of the Anomey Geperal. 1
2 With your parmaission, sir, I have reformulated 2
3 subsection 3 that you'rs proposing. 3
4 IANHENDRY: All right, please do sc. 4
5 ALDEN MMCLAUGHLIMN: "Any person who is amesied or detained 5
6 has the right to remain silent and shall be informed 6
7 prompdly, if a language that he ot she understands, the 7
8 tezson for his or her amrest ot detention.” 8
O SARA COLLINS: Mr Chair, through you, could L ask the 9
10 Minister to repeat that, please? 10 .
11 ALDEN MMCLAUGHLIN: “Any person whe is amested o deained | 11
12 has the right 16 rermain silent and shall be informed 12
13 prompily, in 2 language that he or she understands, of 13
14 the reagon for his or her actast or detention.” 14
15 IAN HENDRY: AsIunderstand it, what this is doing is 15
16 srengthening the constifutional tight to renain silent 16
17 by stating it as a right rather than merely being 17
18 informed -- the duty to be infotmed that there isa 18
19 right to silence, Is that it? 9
20 JEFFREY JOWELL: It's teally codifying an existing civil 20

21 L libenty. Aswith so many ofthe rights thatarenowin . _ | 21,
21 the constitution, not many of them are exactly new, it n
23 simply codifies a number of principles. Bulin this 23
24 case, as ] understand it, the Awomey's concern was the 24
25 information aspect of it which didn't seern to fit their 25
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expresses it perhaps even clearer,

SARA COLLINS: Mr Chair, it seems that I might have missed
some of the debate and earlier discussion on this. If
there is a rationale for the proposed change, I
understand that comes from some concerns expressed by
the Attorney General. I don't want to keep us, but
could those concerns be explained to me succinctly
because this is a point that ! think the committee
should weigh in on as weil?

IAN HENDRY: No. Sam, if you wou]dntmmd I think it's
fair enough to reiterate.

SAMUEL BULGIN: 11 try. Ithas to do the constitution

obligation to inform someone of their right to remain
silent as opposed to you have the right to remain
silent. From a purely eriminal justice standpoint, the
United States have a system where you have the
{inzudible) anything and everything that happens is
inadimissible in court, irrespective of probative
relevance. The English system is totally different.
The English systern gives a discretion to the judge to

_exclude (inaudible) where it was obtained unfairly or by

a breach of a right but the probative value outweighs

the prejudicial value of it. That's the English system.
By putting in the constintticn that there is a

constitutional right to be nformed that you have a
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1 right to silence, it simply means that if the polics, 1 membez, that there is one member of the public ber and
2 for example, arrest someone for a serious crime and 2 one member of the private bar and wo Jay persons making
3 cmitted, either through negligence or deliberately to 3 up the conneillors. That the council will bave
4 infortn the person that he has this right to remain 4 responsibility for a range of things, including the
5 silent, and the person says something which then led to 5 judicial appointments, the appointments of the Atterney
6 the recovery of stolen goods, a stash of firearms or 6 General, the DPP and other similar offices, that it will
7 something, it simply means that none of that is 7 have the responsibility for discipline i relation to
8 admissible and so on that technicality, the person must 8 members under its purview, including the ability 1o
9 walk. That's what the (inaudible). 9 resolve iiself itto a tribunal when serious allegations
16 What happens there is that even with this language ] or complaints are mads, and then to advise the Govemnor
11 now the courts still retain that discretion our law 1 if there is a basis for believing(?) that the conduct of
12 (inaudibie). 12 that alleged in relaiion io a person under (inaudible)
13 NEW SPEAKER: So you're frying o preserve the judicial 13 could result in the removal from office. This is
14 discretion, which I think is an approach which many are 14 particvlarly so in relation to judges who the Governor
15 advocating for the United States as well. There'sa 15 would then be required to firther monitor(?) to the
16 debate. T understand the rationale. 1 have to reserve 16 Privy Couneil. )
17 (e committes's position on this just io study it in 17 So that's our thinking, which doese't depert very
18 some greater detail, but thank you for the explanation. 18 far from the draft that we have now. (Inaudible) the
19 ALDEN M MCLAUGHLIN: T think we're almost thera, sir. 1t | 19 Tiecessary expense (inaudible} o this document and let
O 20 sounds as though we're almost there. 20 you have something.
) 21 IANHENDRY: We're almosi thers, According tomy Jist-- |21 MCKEEVA BUSH: | waz going toask a matter of how soimeone is
22 T have no objection to further thought being given to 2 dealt with. Tthought you said something would resolve
23 this point. It is quite an important peint and 23 itself into a éribupal. If thal could be explained,
24 Pastor Shian spoke about it as well this moming. 24 because I need clarity on it, because I'm thinking: How
25 Az ] said, this question of writing in a right to 25 do you do that?
Page 10% Pagel!]
1 stlence is above the UK bortom line. The UK bottom line 1 IANHENDRY: Yes. had a similar question, that the way
2 means it's not required by any treaty es far as I know. 2 it's drafied at the moment, after the discussion we had
3 Some OT constitutions have this written in, some don't, 3 at the second round, was that instead of provision for a
4 andsome describe it T think the ones that do, T have 4 separate tribunal io be established to Jook into the
3 to double-check, have it in as in the original draft, so 5 question of rermoval of a Grand Court judge or a Court of
6 it was & right to be informed, an obligation to inform a ) Appesl judge, that the question of examining in the
7 person of the right to remain silsnt, rather than a 7 first instance that question would simply be referred o
2 substantive right to remain silent, but I think we're 8 the comimission. One could therefore use the commission
& quite relaxed about which side you come down on. Jtis ® . instead of the tribunal, thereby saving the expense and
O 10 more a matter for your judgment, 10 difficulty of finding people to sit on a tribunal and
' 11 $o there's that point to come back o, 11 paying them and &l that sort of thing.
12 Thete is the textupon the CJ which the CT is going 12 This is what we discussed in the second round in
13 to be cansulted about. There is further thonght being 13 Grand Cayman. So [ was slightly concerned when you said
14 given on your side about the composition of the Judicial 14 "provision for it to resolveitselfinfo a ribunal”
15 and Legal Services Commission in light of the arguments 15 because [ thought that would mean there would have to be
16 made by the ChiefJustice. As foras I know, that's 16 lots of complicating drafting te take aceount of that
17 waork still in progress, yes? 17 and is it necessary o do that?
18 ALDEN M MCLAUGHLIN: Yes, sir. We have come to a view about | 18 The other question 1 just wanted to ask myself was,
19 the constitution of the council, but [ think that there 19 just for clarity, when you say the two non-judicial but
20 may be some other things that we need to look at. But 20 legally qualified nembers would be one mermber of the
21 . . Lcanjust say for the benefit, I spoke to the Attomey . . 21 .. ... public Bar and one member of the private Bar, this is
2 about this one (inaudible)). Our proposal now will be 22 completely different from the diaft ot the moment: Two
23 that the chairman of the couneil, the Judicial and Legal 23 - memberss legally qualified but not practising law in the
24 Serviees Council, is the Chief Justice and that the 24 Cayman lslangds, This, I assume, would be -- one
23 President of the Court of Appeal is the other judicial 25 practising member of the public Bar. By that you mean
Page 110 Page 112
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1 lawyers employed by the government, the govemment legal i may have come from him, based on complaints that have
2 service, and one from the private sector? 1s that the A been put to the Chief Justice.
3 idea? 3 The Chief recognised this, I think, in the
4  ALDEN M MCLAUGHLIN: Yes, sir. 4 memorandum that he's written as well, that it could
5 [ANHENDRY: Butbothactually practising? 5 be — it would be inappropriate in those sort of
6 ALDENM MCLAUGHLIN: Yes, sir. The Chief Justice pointed | 6 circumstances for him to be actally invelved in the
7 ot that much of what we were seeking to achieve would 7 disciplinary hearing itsslf.
8 not be achieved by what we were proposing, simply 8§ IANHENDRY: All right. | am coming to Sam in 2 minute.
9 “because of the realities of Cayman and that there are 9 STUARTJACK: Ihave acouple of questions and concems
10 very few experienced lawyers who are actually sitting 10 about this. What is being proposed is that there will
11 argund retiring in Cayman Islends who would be available 11 only be two people on this commissicn who have judicial
12 for this appointment, and a way to balance the concern 12 experience -- there can be others with legal experience
13 of bias, perhaps is the word, or a lack of balance, some 13 but not judicial experience -- which would be the Chiel’
14 of the concerns that the Attormey General raised in 14 Justice and the President of the Court of Appeal. 1f
15 round two, would be to ensure that there was equal 15 you have a sitiation, as has just been deseribed,
16 representation from both the public and private Bar. 16 whereby this body is taking disciplinary action or
17 And obvicusly if one of the Attorney's staff members is 17 considering disciplinary action against a judgs, or
18 being brought up on charges in relation to this « 18 indeed any of the people that this body is responsible
: 19 1 think you understand what 1 mean - then obviously he 19 for, and particularly if they fonm themselves into a
O 20 would — if he's an individual appointed -- if the 20 tribuna) that is to advise the Governor on whether to
) 21 Attorney General is (maudible} appointed, he would need 21 refer the matter to the Privy Council, almost certainly
22 to recuse himself. Possibly that would be the case in 22 - youwould have the Chief Justice having to recuse
23 relationto the Chief Justice as well, if it's one of 23 himself because he would have been the manager of, if
24 his judges. 24 you like in lay terms, the manager of the judge who is
25 IANHENDRY: Yes. 25 the subject of that inquiry.
Page 113 Page 115
1  ALDENM MCLAUGHLIN: Sp wers trying to create the right 1 So you would actually have the matter being dealt
2 sort of balance with the right sott of numbers on this 2 with by only one persen with judicial experience, and
3 council, so that when the council sits — perhaps 1 used 3 that person being the President of the Court of Appeal,
4 the wrong language -- when the council sitsas 8 4 who also will have had some although not direct
5 tribunal, ag oppesed @ a council tmaking appointments 5 (inaudible) responsibility for, say, a Grand Court judge
6 and so forth, then you have the right people there and 6 or 2 magistrate, he may well have had some contact with
7 thete would be no basis for one to charge that thers is 7 that person professionally. T'm wondering whether, if
8 bias on the part of the council because the Chief B that's the way you want to go, there should be a
9 Justice would have recused himself when it iz 9 provision that when it comes to disciplinary matters
C} 10 apprapsiate to do 5o, and the Attorncy General, and 5o 10 that there should be a second person who has experience
i cn and so forth. _ 11 of high judicial office brought in from outside to
12 IAN HENDRY-: Soin this sitmation, just looking at the i2 provide a degree of balance. One might argue that that
13 draft, section 106(3) is crucial: 13 ouglit to be the case also with appointments, otherwise
14 Mo member of the Judicial and Lagal Sarvices 14 the whole thing gets rather too cosy in a small
15 Commission shall participant in any proceedings of the 15 jurisdiction.
16 commisgion which affect him or her personally." 16 ~ IAN HENDRY: [ must say -- [ want fo come to Sam in a
17 Do you think that inight nesd some adjustment? 17 moment -- bui the same point ocourred to me about
18  ALDEN M MCLAUGHLIN: Yes. Ithink the proposition acually | 18 leaving the cormission short handed if one or more of
19 goes firther than thai, becauvse ] think it will be very ' 19 thie judicial members had to recuse themselves, 1 was
20 diffieult for a member of — if it is one of the members 20 almost on the paini of saying that whera in the second
121 of the judiciary who reports to the Chisf Jugtiee, for . _ _ . .1 21 _round we thouglit of composing the commigsion in the way
22 the Chief Justice to be able to sit as chairman of the 22 if's drafted now, I felt more comfortable about
23 tribunal which is looking into whether or not this 23 substituling the commission for a tribunal because there
24 individual ought to be removed from office, because of 24 might or might not be one of the Cayman judges on it,
35 obviously information that he has, some of the concerns 25 but equally there might well be outsiders on it.
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1 You've probably thought of all this already, but oné 1 anote from Professor Jowell and it speaks to thét

2 could either, if the commission is recanstituted in the 2 matter, and I'm going back to the matter of the Chief

3 way you suggest, one can either revert 1o the tribtmal 3 Justice and I think it is the head of the appeals court,

4 system which was there before, in the draft before, and 4 whichever one it is sitting on the Legal Services

5 is in your curent constitution, you know, an 5 Commission, and he made a note that, having regard to
& independent tibumal separate from the comemission, or 6 what the Chief Justice said, we cught to think again

- 7 one could make & provision requiring there fo be a 7 about making the Chief Justice and the President

8 subsfituie judicial member or members, if ane or both of 8 members, but there are problems either way. I just want
9 the judicial members, the CJand the President of the g to find out what he sees are the problems by making them
1] Court of Appeal bath recuse themselves or have {o 10 members of the commission, :
11 because of section 106(5). 1 think either of those 11 The other question T have is «- we've gone past
12 would deal with the problem the Govemor rised, which i2 it? -- I still want clatity on it though, who sets
3 T think is a good point. Yon've probably thought of 13 things like salaries and all that. 1 probably missed it

14  thatalready. ' 14 here if it's in this comumission, but I'd like to know

15 ALDEN M MCLAUGHLIN: We have thought of a number of possible | 15 that,
16 ways fo deal with this. None seemed to be completely 16 JEFFREY JOWELL: I just raised, sost of for internal

17 satisfactory. 17 consumption, the problems that were raised last time
18 I think the Chief Justice reminded us of the present 18 about the problems of having the Chief Justice and the
19 situation in which we find oursel ves in Cayman perhaps 19 President of the Court of Appeal on this are the ones
20 bas cmised us to think too much really about the eost 20 that the Attomey raised earlier, particulatly in
2l implications and the (inaudible} various responses that 21 respect of judicial apﬁointments, namely that they are
22 wehave. Butthe Chiel's point was these things won't 22 people who appear before them constantly and yet are |
23 heppen very often, but itmay well be that we need 1o 23 dependent on themn perhaps for their promotion or
24 think again on the subject of the Tribunal. 24 glevation to the judiciary. Se that is the problem.
25 What we: don't want to do is to create: a Judicial and 25 It may be overcome -- | just put this outas a
Fage 117 Page 119

i Legal Services Commission which requires us to import l technical suggestion, it may not be acceptable

2 people for it to function in its day-to-day operations, 2 palitically - by accepting what the Minister proposed

3 because that is both an insult to the jurizdiction and 3 earlier in terms of certaindy having the Chief Justice .

4 the ability of the people in the jurisdiction and also 4 and the President of the Court of Appeal as members,

5 very costly and unnecessary, 5 I think that's certainiy possible and probably

6 But we must find 2 way to get around this situation & preferable, but it addition we might want to keep the

7 assuming we have a stand-alone tribunal. The present 7 existing 105{1)A with a ¢hairnan from amang -- in olher

8 situation that we have - and the Governor can gpeak to 8 words, two people from among persons who held or have

9 this better than [ can, but we need to appoint three 9 held high judicial office as well. This would give you

10 judges ffom overseas at a huge cost, who then find it 10 then four judges, two practitioners and two lay people,

1 necessary themselvesg to hire top drawer soficitors in 11 cight in all. That would give sufficient experience and

12 London, who then find it niecessary to hire senior 12 sufficient peopls power for a tribunal exerciss and so

13 coungel to advise them, o the Cayman Islands govemment 13 on. Also it would avert the problem of confiict of

14 winds up paying three — 1 don't know how many 14 interest in a small jurisdiction. So that may be 8 way

15 solicitors that are on the case — plus the QCs. We're 15 of just getting arcund it; bave the Chief Justice on it

16 talking about, by the time the process is over, 16 and the President of the Court of Appeal plus thess two

17 potentislly millions of dollars to deal with the 17 other people who have beld high judicial office and the

18 question of whether or not a judge should be removed. 18 practitioners and the lay people.

19 This is only the first step, because after they've 19 MCKEEVA BUSH: I.don't kioow that the Chief Justice — if

20 come up with their finding, it has to be referred to the 20 vou're recommending the Chief Justice to be the

21 Privy Council.. It's hugely expensive and.cumbersome, .. ...| 21_. .. chairman, I don't kmow if that oughi to be. I'm not

2 and so our efforts are really focused on trying to find 22 saying that he shouldn't be a member.
23 & way to avoid that, or as much of that as we pogsibly 23 ALDEN M WMCLAUGHLIN: I'm not particularly fussed aboul thatl.
24 can. 24 That's what they would like to see.

25 MCKEEVA BUSH: [was trying to find out -« we have apaper, | 25 KURT TIBBETTS: That's what you just suggested.
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i JEFFREY JOWELL: That is what I was suggesting, that ong of i helping this discussion, but ag one of Sam's
2 the other judges with judicial experience be the 2 predecessors, there is a difficulty, as I see it, in the
3 chairman, a former judge becomes the chairman, which 3 proposed composition of the Judicial and Legal Services
4 inakes it a little more cbjective. In the United 4 Commission, especially in 2 small comtmunity.
5 Kingdom, one of the lay people is the chairman. 5 I appreciate the Minister is trying fo minimise
8  ALDENM MCLAUGHLIN: The problem with that is fhat we're | 6 expense to make it workable and composed of people
7 short of retired judges at home, too. 7 within the Cayman Islands, but perhaps I'm interpreting
8 IANHENDRY: No, no, 1 think if one follows Jeffrey's B it wrong but the present composition proposed of four
9 sugpestion, it's going to be almost inevitable that you 9 people, you might be in the position where the Chief
10 have to find retired judges from the region, who 10 Tustice i a member of this Judicial and Legal Services
11 abviousiy don't need 10 be paid a salary. He raised 1l Commission, he recuses himself becanse he's a candidate
12 thig question too. Because a commission like this doas 12 for the post of a justice of the Court of Appeal, he
13 not meet every day. Itinay need to maet quite 13 doesn't get it. Why does he not getit? Because the
14 frequently, but I'm sure that the people who sit on it 14 other members, with whom he has to resit afterwards,
15 could be paid on & per diem bagis for the days they 15 have decided that he's not the appropriate person.-
16 actuaily have to meet and do work. 16 The other complication I thought of is that you're
17 Even with Jeffiey's suggestion, [ think that would 17 proposing a person be a member who is from the public
18 help ta solve some of the problems (hat the Govemor bas 18 Bar. I think it's a lovely sitwation if a member in the
19 raisad, because if the CI andfor the President of the 19 public Bar is able to have a say in the determination of
20 Court of Appeal had to drop out because of a question 20 who his own bose will be.
21 too clase to home, you still have two judicial members 2! FANHENDRY: CanTjust go to the Governor?
22 there. That would still be cheaper than settimg up a 22  STUART JACK: Iwant to agree raise a point but before doing
23 spevial wibunal with 2l the experfence you've had 23 that, I want to agree with everybody. I want to agree.
24 recently, I'm inno doubt about that, I'd have thovghe, 24 with Alden McLaughlin that we-want 1o reduce the costs
25 hecause you have the guys whi will be paid on a regular 25 as far as possible in the tribunal. 1t has cansed me as
Page 121 Page 123
1 per dietn basis for the work they do. 1 much trouble as anybody else having to have three High
2 1 just wanted o see -- Sam's been patient and 2 Court judges, but 1 also agree with the practical points
3 asking to talk for some time. [ just wanted to be sure 3 which the Attomey General has raised and I'm tempted by
4 that he is content becanse he raised some very relevant 4 the sugpgestion that Professor Jowell has made.
3 questions last time. Sam? Only if you want to. 5 Let's just think what's involved, because I do see
6 SAMUEL BULGIN: 'm not so sure whether the concept will 6 this, I have to sign all ihese warrants and swear all
7 gtill work, The concern has to do with the practical 7 these paople in. We have the appointment of peopie like
8 working of the commission itself, bearing in mind that 4 the Attomey and Grand Court judges which happen
9 we have a very transient jurisdiction and most of our 9 occasionally. They do not happen every year and
10 people who -~ certainly in n-::.r chambers, for example, are 10 certainly not every month. . We have the appointment of
11 on contract and from lime to tine we have need, urgent 11 temporary or acting judges, which we do pretty well
12 need, for ihat matter, 1o appoint somebody at short iz every month, and then we have the question of any
13 notice as counsel for a couple of months or acting i3 hearings related to diseipline and potentially a
14 magistrate, acting judge of the Grand Courrt, and so on i4 tribunal, if this body is also going to serve asthe
15 I'm just concerned to make sure that the logistics 15 basis of the tribunal. Those things hopefully happen
6 of it is thought of carcfully, so that you don't have a 16 very rarely, and indeed would have happened very rarely
i7 chairman who lives abroad, for example, and you bave to 17 and do happen very rarely.
18 find a way fo get him or her i terms of having to 18 So the issue which arises with summoning this group
19 employ someone very urgently. All of those things need 19 actually on a frequent basis is a question of temporary
20 to be factored into how the appointment is done. 20 or acting judges, and I den't ses why there shouldn't be
21 _  Isitenvisaged that the commission wonld havea =~ _ " £21  for the pusposes of those people a practice whereby
22 local secrctariat in the Cayman Jslands but the staff 22 there only has to be a subcommittee of this body, a
73 full-rime also? So these are matters that you need 1o 23 quorurn of this body, or it could even be done
24 take into account in terms of the comnposition of it. 24 electronically, it doesn't necessarily mean a physical
25 MICHAEL BRADLEY: Sorry, Mr Chairman, [ probably wontbe | 25 hearing in the Cayman Islands, whereas the appointment
Page 122 Page 124
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1 of a full-time office-holder or any kind of serious 1 possibility that the CJ will come back with further
2 disciplinary matter, such as a tribunal, people 2 comments about this other text.
3 physically have to gather to conduct those rare events. 3 KURT TIBBETTS: By the way, Mr Chait, just so you know, he
4 So T don't think we should get too worried about the | 4 has received it. He was in chambers but I am certain
3 costs of it. 5 heTl be tuming his hand to it ASAP and responding
6 The problem I see with the present proposal and the 6 ABAP.
7 attraction I see iti what Professor Jowell is saying is 7 AN HENDRY: With any luck, it will be a thumbs up.
8 that the thing doesn"t become too cosy'-- of let me use 8 Unless there's enything else, we should say on that
9 the word incegtuous -- which it could easily become ina | ¢ subject now - Alden, please.
10 small jurisdiction. I think it's of interest to the 10 ALDEN M MCLAUGHLIN: Ijust wanted everyone to bear some
11 Jjurisdiction that there is at Teast one person who has 11 precedents in mind when they go away to think about
12 - held high judicial office from oulside the jurisdiction 12 this. Ihave been thinking myself along the lines of a
13 who is involved in those major activities, namely 13 quorum so that we could have the comemission go through
14 - appointing full-time office-holders and dealing with 14 the routine matters on a regular basis without having to
15 disciplinary mafters, and two would be even better. 15 bring in the foreign members, if that was a road down
16 TANHENDRY: Section 195(7) of the draft deliberately 16 which we went, I don't have any difficulty with that.
17 enables meetings by teleconference. We put thatinat | 17 But the concern about the cosiness of thig, I think
18 an early stage to take account of the need for frequent 18 thzt that only really truly ariges in a situation where
19 appoiniments of acting judges and [ think we'd keep 19 the commission needs to constitute itself into a
20 that. 20 tribunal. It certainly doesn't seem to have been the
21 And then just working up the page to 105(5), at the 2l overriding concern in relation to the establishment of
22 moment it provides: ) 2 similar commissions in the other Overseas Territories,
23 *Any decision of the commission shall require the 23 the BVT, TCI and Gibraltar, I don't know what the
24 conecurrence of not less than four members of the 24 population of Gibraltar {s but the other two have
25 committes." 25 populations significantly smaller than the population of
Page 125 Fage 127
1 Four out of six, so 1 just point thatout. 1f 1 the Cayraan Islands. In the case of the BVI, their )
2 you're doing sore redrafting, I think you'd need to lock 2 Judicial and Lepal Services Commission has the Chief
3 at that becanse if you go to seven or eight, you may 3 Justice as chairman, one judge of the Court of Appeal or
4 need to raise that a bit, to five or something like 4 the High Court, the chaitman of the Public Service
5 that, 5 Commission and two other members appointed by the
6 That does not exclude, however, 2 guonun, which the 6 Governor on the advice of the leader of the opposition
7 Governar was hinting at or suggesting for certain fypes 7 or the Premier.
8 of decision which the commigsion could decide for itself g " In the case of Gibraltar, it has the chairman, the
9 by regulating its own proseduge under subsection 7, 9 President of the Caurt of Appeal, the Chief Justice
10 provided that the rule as stated as to how many must be 10 {inaudible) magistrate, two members appointed by the
11 in favour of the decision fits that. So you could have, 11 Governor acting in accordance with advice of the Chief
12 you know, five out of eight or five out of seven, bat 12 Minister and two appointed by the Govemor acting on his
13 the quorum is still five, in-which case everybady has to 13 own discretion.
14 ages. : ) 14 And in the case of TCI, thers is 2 chaitmen
13 Anyway, those are just some thoughts. 15 appointed by the Governor, two other members appointed
16 1think, in view of the limited time available, and 18 by the Governor acting afier consultation with the
17 I was looking at tomorrow's programme, I mean this is ah 17 Premier and (he leader of the oppositien from among
18 imiportant matter to get right, but clearly we're not 18 persons who hold ar have held high judicial office.
19 going o be able to look at a revised text thig 19 So what I'm saying is that the creature we're trying

20 afternoon. You need to go and do some more work. Wedo | 20 to develop for Cayman is not without precedent and

21. - have some time scheduled in between 11.00.and 12,15 when. | 21 . T wouldn't want.us to.become too parancid about casiness
22 we could return to this topic with a text tologk at. T 23 in the jurisdiction because it's not as close as some of
23 hope, having had a little bit of a debate now, we may 23 the others which have similar bodies.
24 not need very much fime on it but we need to factor it, 24 IANHENDRY: I think thatis tue. The only comment I'd add
25 we need o plan for it and we need to plan for the 25 to that is that in none of those other cases would the
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1 commission act as a tribunal for the removai of a senior 1 made, are you prepared fo see that ene dissppear down
2 judge. They ail have separate tribunals. But it may be 2 the chute as well?
3 that we can adopt a sort of expanded commission as 3  KURT TIBBETTS: Mr Chair, we've done vety well with the
4 suggestad by Jefirey Jowell but tequire a specific 4 National Security Council and we've accominodated the
5 provision requiting the CI and the President - or the 5 requests. I don't know how strongly the opposition feel
& ) not to take part when the question of the removal of 13 about the time limits of the Premier. 1 reported
7 ene of the Grand Court judges is under discussion, 7 yesterday morning truthfully what my own experiences
8 I'mear, you know, ke has no choice, he has i leave it 3 “were during the consultation perieds and I'm not rying
9 to thern. He can give them his views voluntarily, of 9 1o lay it on to the opposition, but | don't want to —
10 course he can, but he dogsn't take part in the decision. 10  MCKEEVA BUSH: Don't go there,
11 Likewise, the President of the Coort of Appeal fora 11 KURT TIBBETTS: We have to go there, gentlemen, because we
12 Court of Appeal judge, you actually rule them out, 12 have to find out what's the position. 1'm simply asking
13 ‘hecause otherwise they're sitting in judgment of their 13 if you are fixed on the position that there should be no
14 own colleagues and that is too close. 14 time limits. That's what I'm asking.
15 KURT TIBBETTS: I just want to implote, because thers are 15 MCKEEVA BUSH: Mr Chairtnan, once more the govemment, with
16 several lawyers n the rootn, I would just implore for us 16 all its power and all the treasure at their disposal,
17 10 find & way out of this, because what it is now is not 17 the public - they came back and said the public wanted
18 only ungatisfactory but is biasphemous because the one 18 this. They have held that position quits a long time.
19 " time I Ymow of this tibunal having to be held, it 12 Well, I leave it up to the government. Forusasa
(‘} 20 hasn't convened vet and the members whe are appointed 20 party, we didn't have one red cent to find out any more
- 21 bave legal counsel and it hesn't convenad yet and the 21 than we found out. I can't help you any tnore than that.
22 government has had to bay a bill inexcess of halfa 22 KURT TIBBETTS: I take it then, Mr Chair, that the term
23 million doliars for the legal counsel to the tribumal. 23 Timit will remain io the constitution.
24 IANHENDRY: [ know. You haveny deepest sympathies, These | 24 MCKEEVA BUSH: Oh, yes, what term will we have revealed?
25 things in the great sweep of history happen very rarely. 25 - JAN HENDRY: I'm slightly confused at the moment. Ihave
Page 129 ' Page 131
1 “They've happened very rarely and you've been extremely i always understood tha there is no doubt that yout
2 unlucky in the Cayman [slands @ have -- 2 party, Kurt, wants the provision of time limits for
3 KURT TIBBETTS: Once iz too mach. 3 " Premiers in in your govemment snodernisation proposals
4 IANHENDRY: Limow. Andthere's been one in Gibraltar in 4 documment, and the position of McKeeva's party is
5 recent times.  Throughout my entire career in the 5 radically opposed to such a provision. We, the poor old
6 Foreign Office of 30-0dd years votil the one in 6 UK, have sat here between this vice feeling the pressure
7 Gibraltar, there was never a tribunial. It was always a 7 on our foreheads and hoping and wishing that you guys
8 sword of Damacles but it never happened, You have my g will coms to some agreement about it. Ifyou don't, we
- 2 despest sympathies, it's very unlucky. 9 shall have to ask our Minister to arbitrate, which she
Q 10 KURT TIBBETTS: Huwricanes were once every 20 years one time | 10 will do if we ask her io do it, ] am sure she will, but
1 too. ' 11 it won'tbe avery happy thing for her to have to do.
12 ' IAMHENDRY: If we can leave it 1ike this; that if yon can 12 ALDEN M MCLAUGHLIN: MrChairman, there is a ceriain amount
12 do some work on some revised wording without, T hope, it 13 of gamesmanship going on. What the government is trying
14 being necessary to revise the wording in a radical way, 14 toascertain from the opposition, is their position
15 the minimum necessary to put down something cloger to - 15 fill the same, that they would like the term limits
16 where we have arrived at in the light of this ) 16 pravision gone? Yes or no?
17 discussion. 17 MCKEEVA BUSH: Mr Chairman, I think what the Minister nesds
18 KURT TIBBETTS: With respect, we want it right. 18 to do is sincerely ask himself whether their position is
19  IANHENDRY: Yes, and then we'll have a look at it tomorrow 19 the same or are theff playing Brer Rabbit?
20 motning. If you can get it to ug first thing to have a 20 KURT TIBBETTS: MrChairtan, may I respend to that by saying
21. .. lookat, thet would be good. . Sa thatson thatpoint. . . |21 _ _ Tamplaying no games. )
22 We'll wait and sz what the CJ says about the other 22 MCKEEVA BUSH: ‘That's all you play.
23 text. . 23 KURTTIBBETTS: As regards the specific matter, My Chairran,
24 What is the position as regards time limits for the B Iam saying on behalf of the government (hat the
25 Premier? In the Jight of all the great progress we've 25 position of having term limits, which is the maximum of
Fage 130 ' Page 132
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other point -- well, you won't be thinking about it, [
knaw..
ATDEN M MCLAUGHLIN: What point is that, sir?
IAN HENDRY: And then we'll come back in 15 or 20 mimuies
and talk a little bit about the method of appointing
police officers. I'm not drawing any conclusions about
the term limits of the Premier for the moment because
I'm still in a bit of a state of confussion about that,

10 be perfectly honest.
{4.17 pm)
{A short break)
(4.50 pm)

GILLIAN MERRON: Ladies and gentlemen, thank you for your
patience and indulgenee in allowing us to caich up with
ourselves. I'm sure yon used the fime profitably to
think ¢ver the right to silence, or sat silenily
pondering what a crazy situation this all is.

I just wanted 1o say, becauss we shall have te,
first thing in the morming, brief cur Minister about how
things have gone. I am confident that we can please her
immensely by saying that we have resolved quite a number
of issues, I will say to her as regardks the dispated
issue of term Limits for P.remier, that at the end of the
day here the preponderance of opinion seerned to be that
the provision should remmain in the text 2nd there was no

Page 135
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1 two consecutive terms for the Premier is a 1
2 constitutional provision which we believs should be in 2
3 the new constitufion, not only based on looking at all 3
4 the variables but also with the clear understanding that 4
5 that is something that the people of the country would 5
] like to see in their new constitution. That is our &
7 position. L den't know what their position {s at 7
8 present. : 8
9  ELLIO SOLOMON: Mr Chairman, 1 recall yesterday the 9

10 discussion taking place betwesn yourselves and the 10
11 government was one where the UK was in the position at | 11
12 that point in time that {inaudible} 1 don't know if 12
13 discussion continues from there. 13
14 IANHENDRY: |think we said we were neutral, that itis | 14
L5 unusual provision from our point of view because we 15
16 don't have anylhing like this. I do recall, although of 16
17 course it's open to anybody to change their minds at amy 17
18 time, that at the secand round the government very 18
19 nearly conceded this, in fact tied it to section 19
20 62(1)(b) which we've now settled in a satisfactory 20
21 manner. 62(1(b}is the public officers, senior public 21
22 officers being disqualified for election for a year, but 22
23 youmade the connection back in the second round. 23
24 KURT TIBBETTS: Mr Chairman, it is stili a desire for us to | 24
125 kmow exactly what the opposition's position is. Wehave |25
Page 133
1 stated our position and the answer that the ieader of 1
2 the opposition gave dossn't clearly indicate to us what 2
3 that position is. So-we just would like ta know what 3
4 their position is. . 4
3  MCKEEVA BUSH: Mr Chaiiman, I hope we dor't hold itback any | 5
& longer. We've given our position. We sald what we had ]
7 to say. You say you watted it, what do you want us to 7
g de? g
9 ALDEN MMCLAUGHLIN: Then we have it. o
10 MCKEEVA BUSH: If you want it, you want it, but we are 10
11 saying that. 11
12 ALDEN MMCLAUGHLIN: If there's nio objection te it 12
13 reiaining, Mr Chaitman, then lef it remain. 13
14 IAN HENDRY: Eddie, please. 14
15  BDUARDO THOMPSON: Mr Chairman, for what it's worth, the 15
16 Chamber's membership also endorses the position of the 16
17 govemment. . 17
18 1AN HENDRY: What I'm going to do now, I kmow (hat according 138
19 to my list there is ane more thing we should look at, 19
iy and in fairness to Alden's mentioning a possible police 20
21 _ . appointments commission this morning, Il come backto . _| 21
n that. But because we've been rushing around so mush, we 2
23 haven't bad a chance to think about that, so I think we 23
24 should have a break in order ko aflow us 1o get o 24
25 heads round that. You can continve thinking about this 5
Page 134

strong opposition expressed to it. But it may be people
vill say more about it tomorrow, [ don't know. That's
what I propose to tell her.

ALDEN M MCLAUGHLIN: That's fair enough.

IAMHENDRY: As far as the other small poiots, I think we'll
tell her that there is still a Tittle bit of work we
need to do, I hope ot baving to trouble har with it, on
tha Judicial and Lega! Serviee Commission, the position
of the Chief Justice, but it's unlikely that we will
need to take up her time with thal. )

Then there is the point of the suggestion that you
made this moming about the Police Service Commission,
and perhaps you could say what you had inmind and we'll
have a bit of a discussion about it now.

ALDEN M MCLAUGHLIN: Thank you, Mr Chainnan. Like I said
earlier this moming, reflecting on some of the concerns
that have been expressed about the concept of a National
Secunity Council and its various functions and the
perceived poential for it 1o be seen as influsncing
police appointments and discipiing, and involvement in

" operational issues and 5o forth, we have locked at what

they have done in the British Virgin lshands, which has
national security council with 211 the bells and
whistles. That is a national security council that

actoally takes the decisions and does not simply advise

Page 136

Mertill Legal Solutions

(+44) 207 404 1400

wwnwv.nerrillcorp.com

34 (Pages 133 10 136)

190 Fleet Street
London EC4A 2AG




4th February 2009

Day 2 Cayman Islands
1 the Govemor in relation to metters affecting internal 1 SAMUEL BULGDY: To the extent that my memory ¢an 2ssist me,
2 security. 2 the draft police revised police bill contemplates the
3 And there, in addition to the national security 3 setting up of a police complaints authority, 2 public
4 council, they have estublished 2 police service 4 authority, which is staffed by eivilian members of the
5 conmission, which has the power to make appointments of | 5 public, to which complaints would be made and who would
[ officers in the police force and to remove and exercise 6 have the power to investigate, someone witnesses their
7 diseiplinary controls of the persons holding cr acting 7 investigations, and then make recommendations a3 to what
tH such offices, and the commission is made up five ] sanctions should be applied.
g members, two appointed by the Govemor acting 2t his 9 In respect of disciplinary matters, the
10 discretion, one appointed by the Governcr acting 10 recommendations will be made to the Commissioner of
11 according io the advice of the Premier and one eppointed 11 Police and in respect of criminal matters, the file will
12 by the Govemor acting on the advice of the leader of 12 be handed over ta the (inaudible) in bis chambers for
13 the apposition and one appointed by the Govemor acting 13 criminal prosecutions.
14 after consultation with the police welfare association. 14 1t is mot dissimilar bo what happens in ihe UK in
13 So with some notable delations, we would tecommend 15 terms of this public confidence body, so that will take
16 that we adopt somsthing very similar -- that we adopt 16 the right and the tesponsibility of investigating police
17 this, with some notable changss to the powers provision, 17 officers' conduct out of the police hands and put it in
18 which is Section 97 for those who are looking at the 18 a completely public body, an independent body, soto
. 19 British Virgin lslands constirution. 19 speak. What I dor't recall is how the body will be
O 20 This would ensure that ali issues relating to the 0 zppointed, but Fin fairly cenain that ir's mads up of
} 21 police establishment, appointment, discipline and 12 gimilar (inatidibie).
22 removal are not vested in anyone with any political 22 MCKEEVA BUSH: MrChairman, we've haven't had time to study
23 office but vested in a commission which has the ability 23 it but just a plance at it, we would want first of all
24 to deal with all of these various matters. And the 24 to remove section 2 and 7.
25 Governor would notmally actin accordance with that 25 KURT TIBBETTS: Agreed, sir.
Page 137 Page 139
1 advice unless he determined that that advice would 1 MCKEEVA BUSH: And96(b)and (c) so that we can't have
2 prejudice Her Majesty's service, which is purely 2 anyone painting their fingers saying that we have
3 standard language. 3 political interfarence appointing members to it.
4 So I-on]y bad a very briefword with Rolston.and a 4 The one thing fhat, a5 1 said, we keep bearing is
5 very brief word with the Attomey General this moming, 5 that people are worried sbout that, and I worry about
6 s6 1 don't know if either have had the opportunity to 6 that kind of development on a small island, when you get
7 consider the matter further or anyone else for that 7 that kind of control by politicians and people feel that
8 matter, I know it is fresh and it is late but] think 8 they are committed just because the politician has some
g it's useful for us to consider. 9 say fn making an appointnent and they would know this
O 10 KURT TIBBETTS: Mr Chair, just to 2dd the point, because in | 10 and they will use it.
11 earlier discussions there was the thought expressed at 11 S0 we would change the (b) and (c), and whether you
12 some point in time, [ believe, regarding police 12 call it a police service commission or ombudsiman, that's
13 complaints and the fact that what obtains now is an 13 going {0 complement il. Then we wouldo't have much
14 unsatisfactory situation. And [ believe the opposition 14 problem with it unless someone can show us whers it
|15 had thought about some kind of ombudsman's role with 15 would be problematic, But I still wouldn't — I would
16 regards to complaints, et cetera, This police service 16 not be able to say at this point. T would rather take
i7 commission that is being recommended here would not 17 it overnight and spend some titne on it rather than make
18 capture all of that, but in discussiens with the 18 ahuge mistake.
19 honcurable Attomey General, he pointed out that there 19 ROLSTON ANGLIN: Mr Chainnan, just, and I know some of this
20 is going to be a provision in the new police law that i8 20 is repetitious from September, but our congems on this
21 . _being drafted es we speak, sol would justask himto |21 point would be very similar to the concemns we expressed
22 gquickly explain how that is going to work via that 122 ‘back then as relates to how we were looking to move
23 legistation so that we can have a big picture Look at 25 forward on Lhe national security council af that
24 what we're talking about. 24 particular point in time,
25 1AM HENDRY: Sam? 25 Take, for example, 96¢13(5) and (c). This opens
Page 138 Page 140
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MCKEEVA BUSH: No, I don't agree with that. As T said,

give their advice to the Governor, mast of whem have no
real commection or historical conmection to the Cayman
Islands. That's the way traditionally it has worked.

So I think we'd be wasting a lot of time and energy if

we wind up with a commission where the only person who
makes the appointments is the Governor. We would be
right back almost where we started from. You might as
wel] leave the Governor alene to do it now.

1 want tc take this home and look atit, ButI don't
agree with the Minisier and we believe that if you're
going to do something like this, that some other people
wonld be able to make a contribution and are advising
the Govemnor. The Governor has his eivil servants, the
who are going to be Caymanian, and he's going to talk to
him and get advice, a new Governor will, until he Jearns
certain ropes, and cetfainiy we can make further
clarifications here.

But 1 am concemed, and Rolsfon, I've gaid it and
Rolston repeated it, that we have to be carefol in our
small commurity because that we don't get slammed with
what happens in other territories. Iden't like this
idea that we have to take everything that other _
territories have done or do. They are 2 whole lot worse
off than us, some of them, and [ say that with no -

Page 143
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1 itself in a small community to the very real 1
2 possibility, especially ag it relates o discipline, we 2
2 all lmow from our cotnmunity work unless we have blinders | 3
4 on. When those sorts of things happen, and officers are 4
5 disciplined, for example, disciplinary action, the fivst 5
6 thing he or his family is going to do is run to the 6
7 politicians. In cur view, once you have a comimission 7
8 like this, where two members are being appointed on our 8
9 advice, so they become the appointes of the Premier and 9

10 the leader of the opposition, the public will see that 10
11 as their appointment and will come and try to lobby for 1
12 influence by the politicians to theh exert their 12
13 influence over tleir appointees. That's just as simple 13
14 as how the system works and how people will react and 14
15 behave, Any person that denies that are denying what 15
16 - holdsin the Cayman Islands. 16
17 We think that perhaps those two could be replaced by 17
12 members of the community that are beyond what most 18
19 people would see a3 influenced by politics, people like 19
20 justices of the peace, et cetera. 20
21 I'm not quite sure why we would argué that if we 21
22 have the commission that is there and I would presume 22
23 that we want this commission to be independent, why it 23
4 i that we are 8o overly concemed as to whether or not 24
25 our fingers are in the pie. [ don't get that. 25
Page 141
1 1 really, really don't get it, especially given the fact 1
2 that we are small and we knpw how peaple operate within 2
3 the community. They look to the politicians at every 3
4 point that they believe they can get assistance or 4
5 deserve assistance, Sol can see those types of things 5
[ starting to eraep in that I don't believe would be good 6
7 for the community and good for us. 7
8§  ALDENMMCLAUGHLIN: Mr Chairman, that point is not witheut | 8
9 some merit, but his practice is — [ mean what we're 9
1 proposing is what's dove in other jurisdictions, some’ 10
11 much smailer than ours. The question that I have --I'm 11
12 not fixated on the Premier or the leader of the 12
13 opposition making the recommendations, but somebody has 13
14 to advise Ehe Governor. You get a new Govemor, who 14
15 knows absolutely nothing about the jurisdiction which 15
16 he's been set to govern. He has, as they all do, to 16
17 Jook to someone to adyise him, or someones to advise him 17
18 in relation to these matters, 18
19 He's going 1o take somebody's advice. 1'd much 19
20 rather that advice was the advice of the leaders of the 20
21. opposition and the government, who have at least had the.. 21
22 benefit of having been elected and therefore the .22
23 confidence of the people. Otherwise we run the real 23
24 danger, I've been aronnd this system long enough to 24
5 understand, where an intetknit circle of people are who 25
Page 142

that all these commissions that we're going to have now,

understanding that that's wiat we should be boilding

KURT TIBBETTS: Mr Chair, it s¢¢ms 1o me then that we can

disraspect for our colleagues in the other territories.
We have made it thus far and what we built up in our
country, we built becanse we have been different, have
done things differently. And I'm shill not convinced

you have one meeting every Monday moming and all these
other institutions, so-called, that we're putting into
place can make the Cayman Islands a better place to
live.

Certainly what we've had now, while it might need
tweaking, has kept us for 40 years and we'd better be

for, 40 to 50 years.

Like we say, we will take it and have a further Jook
at it, but where we stand, we are not going to support
this paper as is.

agree in principie on a police service commission. The
way the members are appointed is something we can furn
our minds to and see if we can come up with a
satisfaciory manner, because I think from what I've

heard that there arc questions about any political
attachments whatsoever by way of any advice from either
side of the political arena to the Governor, but also

the thought has been expressed by my colleague that
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1 while that bas its merits, then there also is the 1 KURT TIBBETTS: Which section is this, sic?
2 question: should it be left to the Governor on his or 2 TANHENDRY: This is in the BVI drafi, $7(5), the long one.
3 her own to make the appointaents? So maybe we should | 3 As T understand it and recall it from when we put it
4 attempt to think seriously as to what other mechanism 4 together, this would enable the Governor by regulation
5 could be put in place with regards those appointments, 5 as published in the Gazette io delegate to a member of
] and then ! think we will agree on the other matters, and 6 the commission or a public officer subject to conditions
7 perhaps we will fry to get asound that as quickly as we 7 as prescribed any of the powers of the Governcr under
8 can by tomorrow, and that may well take care of it. 8 this section.
9 IANHENDRY: All right. First of all, this has come vp very | 9 Then there's a little last two Tines which allow a
10 late in the day and you've been kind enough to 10 power delegated to be exercised by the person to whom
11 acknowledge that. T mean late in the day in the whole 1 it's been delegated without referetice to the police
12 procass, and so it's taken ug by surprise, but I want 1o 12 SEFvice COmImission.
13 be shsolutely clear what you're proposing, so if you 13 - T think the result of that — it's racher complex,
14 could bear with me and [ll try and draw that out. 14 but I think the result of this scheme is that there
s You would propose, as [ understand it, the 15 could be delegated to senjor officers in the police
16 constitution providing for a police service commission 16 force power to make appoiniments, discipline and remove
17 ofmaybe five pecple or maybe less than five people, and | 17 jundor police oificers without reference to the
18 there is a question about the extent to which the 18 comnmission. There is flexibility there to have a
19 Premier and/or the leader of the opposition would havea | 19 delegation scherne cascading down, rather as you have for
20 say in the appoiniment of any of those members, but 20 the public service eppointments under your law zs [
2] McKeeva has raised a serious doubt, and Rolston too, 21 understand it in the Cayman Islands. I'm not talking
22 about tbwo members of such a cormmission being appointed | 22 about the police. I'm talking about the Civil Service.
23 on the advice of the Premier and the leader of 23 S0 if I've understood it correctly, you would want
24 opposition, itt other words they are those pecple's 24 o write into the constinition now a scheme which would
25 nominees. 25 establish a police service commission, the composition
Page 145 Page 147
1 Ag far ag the rernit of any such commission is 1 of which is yet to be decided, but it would be
2 concerned, I think you've made clear that, { am looking 2 independent and it would have a remit across the board
3 at the BVI precedent of Sectiof §7 of their 3 in the police force; gquery whether it would include or
4 constitution, you would not ask for subsection 2, which 4 should include in your view the Commissioner of Police,
5 is the subsection which brings in the national security 5 a8 amongst the offices to which the police service
& council having a say with regard to appointments of a 6 commission could advise, but with a scheme whereby there
7 rank superior to chief nspestor, so you would not ses 7 can be delegation down so that the police service
8 any role for the nationat security council in any of 8 commission itself would not necessarily have to look at
9 these appointments, 9 the appointment of every PC, however junior.
10 Thirdly, there is the question of the Commissioner 10 One final question, this is very imporiant; is it
1u of Police, and the draft as it siands on page 74, 11 wise for us to be taking a decision on this sort of
12 section 109, leaves to the Governor and only the 12 thing on the hoof at the last minute in these
13 Governor the appointment of the Commissioner of Police. [ 13 discussions, constitutional discussions, without any
14 He's one of the posts which are specially reserved for 14 raference to the Police Federation and other interested
15 the Governor., That's the draft at the moment, 15 parties back in the territory? This wauld be cuite a
16 What is not clear to me is if you're suggesting any 16 change,
17 change to that point. I'm wanting (o be absolutely 17 An aliernative way of geing about this, which
18 clear, because Section 97 of the BYI constifution makes 18 I don't necessarily criticise as a schems, obviously,
19 no distinetion. It talks about officers in the police 19 but an alternative way of going about thisis to deal
20 foree. So within the potential remit of their police 0 with police appointments and so forth by ordinary taw
21 . _service commission ars officers in the police force from - | 21 . mather than having something prescribed in the
22 top to bottom, every single one of them, except that 22 constitution which cannot easily be changed,
23 under subsection 5 there is the power for the Governor 23 I was just Jooking at section 109 of the draft on
24 to make regulations delegating tc any member of a 24 page 74, and the way it's worded at the moment does not
25 COmmission or — 25 seem to me 1o sllow for a police service commission
Page 146 Page 148
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1 because the police officers are within the definition of 1 should be able to have its advice to the Govemor on
2 public officers. Police officers ate public officers as 2 matters relating to internal security with the exception
3 defined. So police appointments, disciptine and retnaval 3 of operational staffing matters binding on the Governor,
4 of pelice officers are within the scope of section 109. 4 except where the Governor considers that would be
5 But at the moment, as drafted, it allows — well, the 5 prejudicial to the interests of Her Majesty's ... it is
6 basic power is in the hands of the Governor, but i -] the BVI formula, whether in respect of the Cayman
7 allows delegation by regulations or by a law enacted by ¥ Islands or the UK?
bid the legislature for delegation down to other public %  ALDEN MMCLAUGHLIN: Yes.
9 officers. % ITANHENDEY: Is that exactly what your proposition is? You
10 It allows the cascading bit down to senjor police 10 would be content if she were to agree to that, just so
11 officers to deal with the junicr police officers, and so 11 that we can be absolutely clear?
12 anand so forth, but what it doss ot in its terms allow 12  ALDENM MCLAUGHLIN: That was our proposal, is our proposal,
13 for is the establishment of a police service commission 13 based on the BVI 58, subsection 3, I think it is. OF
14 to advise on any pelice appointments. That could be 14 course, if you can imﬁmve upon it, we wouldn't argue
15 fixed quite casily if one thought it was preferdble to 15 abont that.
16 go down the route of dealing with this in the fullness 16 AN HENDRY: All righi. That's understood. That's very
17 of time and afier further mature consideration and 17 helpful of you to clarify that,
13 consultation with people locally to do something like 18 1 think, unless Michael or Helen have anything to
18 this by local legislation. I'm just saying that it'sa 19 add, we're in pretty good shape. My tally - I will
20 thing that needs careful thought, 20 come o you tn a moment, Pastor. My tally is that we
21 KURTTIBBETTS: Yes. 21 need to come back to the Minister on the bill of rights
22 ALDENM MCLAUGHL]N: Mr Chainnar, that's very sage advice | 22 in the moming. She will want to hear from as many of
23 and if we make the necessary amendment here, that will 23 youas would like to speak on the matter, We have this
24 permit that to happen, then we can take the time and 24 point about the powers of the NSC to resolve, which will
25 congider the matter further with proper consideralion. 25 need her decision and the question of consuliation on
Fage 149 Page 151
1 JANHENDRY: All right. Shall I #ky ovemight to think ofa] 1 the Governor, on the appointment of the Gavemor.
2 paragraph in section 109 that would remove the blockto | 2 In the morning when she has to leave us between
3 the possibility of setting up a commission by local 3 opening and then coming back close to lunch, we can come
4 legislation it the fuliness of time? The advantage 4 back to the text, which I hope your side, with
5 being that one isn't - what worries me and my 5 Professor Jowell's help, will come up with on the JL3C,
G colleagues is that here we are trying to decide 6 We might, ] hope, have heard from the CTina’
7 something for the future and none of the stakehelders 7 positive sense on the draft provision gbout that, and we
8 have Had a chance to be consulted about 1t and we don't 2 need to come back to the potnt I said 1 would look at in
g want to get it wrong or to create a hostage to fortune b relation to the police and the right to silence we will
1% in the draft constitution which will be published and 10 need to knock off. And, as I said earfier, we'll have
11 people might be very surprised and say, “This is the 11 to tell Ler that there's still perlaps something of a
12 first we've heard of this idea and it bas suddenly 12 doubt about the term limils provision. I'm still brying
13 popped into the text". It might be maore trouble than 3 to fignre out what precisely the position is on that.
14 it's worth, ' 14 Sorry, Shate?
15 Overnignt 'l try and look at & paragraph and we 15  SHIANQ'CONNOR: That's all right, Mr Chair. I don't know
16 can add that &0 things to look at in the break in the 16 how, as we are doing the fine-tuning we are back on
17 morning. 17 section 58, 1remember this morning, due to the lobby
18 Just one point ['d like to try and clarify for our 18 from the opposition, we included "or his or her
1% benefit in briefing our Minister, I think I'm clear 14 degignate" which allows him in his absence 1o send
20 ihat ~ turning back to section 58 -- I'm clear that we 20 somebody there if it is necessary. [ was wondering if
21 - -have done good work today in amending section 58 in the | 21 . . that should also be for the Premier. 1fwe do not
22 way we have, We have not touched what s at present 22 -include that there that would have perhaps, on the
23 subsection 3, the key provision about powets, but your 23 reading of the constitution would not allow the Premier
24 position -- [ want to be absolutely clear of this -- 24 to do the same.
25 your position is that the national security conncil 25 IAN HENDRY: Ithink, as | said earlier, a reference to the
Page 150 Fage 152
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1 Premier by virtue of the provision at the end of the 1 giving you your constitutional commission, which we all
2 constitution, which says in effect a reference to an 2 applauded --
3 office by the name of fhat office includes the person 3  MCKEEVA BUSH: No, I'm very much appreciative that you've
4 for the time being acting in that office. Ifthe 4 seen the value In what we said and what we put forward,
5 Premier were not available, this reference to the 5 but the senaie is part aud paree] of our position paper.
6 Premier includes the deputy Premier or whoever is acting 6 IAN HENDRY: Al right Kurt?
7 as Premier for the firne being, 7 KURT TIBBETTS: Mr Chair, T just want for everyone's
8 So if that would be satisfactory, one doesn't need 8 benefit — it might not be necessary, but perhaps you
9 to add anything else. Tf, on the other hand, the 9 will ramind us about tosmorrow, format, time, and that
10 Premier was to be given power to designaie somebody 10 kind of thing.
11 other than whoever's acting in the office of Premier, 11 IAN HENDRY: Allright. Having consulted and subject to
12 then one would need to wiite sotnething in "or his ot her 2 comection by Helen, T think the position js that we
13 designate" or something like that, But I wonder whether 13 expect the Minister to arrive at 9.30. She has been
14 that's necessary given that under (c), there would 14 asked if she will take part in 2 group photograph first
15 enyway be two other ministers. 15 thing. Where would that be, outside on the stairs?
16 SHIAN O'CONNOR; That should be okay. 16 HELEM NELLTHORP: On the stairs.
17 IAN HENDRY: Yes, I think it should be okay. 17 IANHENDRY: Anybody who would like to be in the photograph,
18 MCKEEVA BUSH: Mr Chairman, one of the areas that we had | I8 make sure they're there at 9.30 and it would probably be
19 asked about was that code for the Auditor General, and 1 i3] at the foot of the stairs rther than owside the
20 don't know if that was then needed or it wag answered. 20 buflding, I imagne. Then we'll come up and start on
121 I thought I had a record of it but T did not make a note 2l the hill of rights discugsion -- and we might nesd o
22 of it. n take her aside for five minutes to tell her where things
23 But we had asked that something be looked at that 23 have got—to- But don't be alarmed, because the way
24 would give him sort of guidance, keep him straight, and 24 things have gone today, § think that if we don't
25 ag 1 said, T don't kmow if that was percolated higher up 23 complete in the time she's bere in the meming, the
Page 153 Page 155
1 or whether we got an angwer on it at ail, 1 exchange of views on the bill of rights, there will be
2  TANHENDRY: Mo, 1remember the discussion. I thought we 2 time either over lunch at 12.30, but then afterwards,
3 then did that section 114(3), right at the foot of page 3 because she is booked in for two hours so we can, if
4 76. It says specifically that "the functions of the 4 necessary, carry on during that period. “We'll need to
5 Auditor Genera) and the accountability of that post and 5 Teave time to negotiate the other two points, but that
6 . theaudit office shall be further preseribed by law”. i) would certainly be -- if we need some more time in the
7 This was a clear signal. It was an obligation 7. afiernoon to carry on talking about the bill of rights,
B actually to filf out in mere detail by law - 8 1 think it would be right to do so.
9 MCKEEVABUSH: Actusllyin law you are saying — a And then in the intenim, befween -- she will have to
10 IAN HENDRY: Yes. 10 go, I think, at 10.45 for other engagements. We'll
11 MCKEEVA BUSH: If the govemiment wants to find cut any more | 11 carry on as we aze now with the ontstanding things that
12 our position, we can 21 them that our position for the 12 I mentioned just now. She will come back, host the
13 senate is stll part of our position paper. Somaybe he 13 lunch at 12.30, which is it this building somewhere, I'm
14 wants o sleep on that too. 14 not sure where, but we'll find out -- it's the staie
15 ILANHENDRY: Well, I had thought, 1 think quite justifiably, 15 dining room? All right. Wherever that is. We'll find
16 that either the senate had gone to sleep because it 16 it. As1 said, she'll then, [ hope, be here for 2 good
17 hasn't been mentioned for & very long time, bus fhen 17 two hours to wind it up.
18 1thought yesterday that your proposal for a 18 ELLIO SOLOMON: Mr Chairman, before we closs, 1 trust
19  constitutional commission took the place of the idea of 19 I don't have to repeat it, what I mentioned vesterday,
20 the senate, and that's what I thought, the senate is 20 but I will if T have fo, but I raised the issue of there
21 . . coming alive but under another name. e 21 . will be reference aigo fo Caymanian in the constitution
22 MCKEEVA BUSH: The constimtional commission is just for 22 as opposed to referring to the immigratien law.
23 other things. The senate is a different thing, a 23 1 acknowledge the fact that the government doesn't want
24 different body than the commission, 24 to consider that, I think my colleague actually raised
25 AN HENDRY: Ithought we'd all done you a huge favour by 25 the issue in terms of asking to put in the constitution,
Page 154 Page 156
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I perhaps putting a small line appending it to (inaudible) 1 co-operation today.
2 to further legislation that allows some degres of 2 (535pm}
3 (inandible) to take place. I was wondering if we could 3 (The hearing adjourned vntil $.30 am the following moming)
4 get some resclution on that. 4
5 IANHENDRY: My understanding of where we left it was that | 5
& we have raised the question but there are complications )
7 about setting out a full definition of Caymanian in the 7
8 constitution, principally arising out of the complexity 8
& of it and the fact that under the current law it is 9
10 defined over two pagss with several references to other 10
11 laws and tharefore it's not an easy thing to translate 11
12 wholesale into the constitution, 12
13 I think where we ended was that the better 13
14 solution -- and my recollection is that at least Relston 14
15 wag of the view, having been closely involved in all 15
16 this complex matter, too, that it wauld be best to doa 16
17 reference to say Caymanian has the meaning ascribed to 17
18 it in the laws curtentiy in force in the Cayman Islands. 18
119 It might be per to say "o the laws" rather than "in the 19
20 immigration laws" becanse in the future it may be 20
521 contained in some other law, so even though it is — you 121
22 know, (o find that definition for the time being one 22
23 would have to look somewhen;. else, T think in practical 23
24 terms it's probably the best thing to do. That was the 24
125 waylleftic 25
Page 157 Page 159
1 Now, of course, if you dislike that outcome, that's
2 your privilege, but I really don't think it's something
3 that can be easily fixed. All of the definitions of
4 status, whether they be British nationality -~ British
5 nationality, as you may very well lmow, o find out who
[ i a British national, you have to look at several
7 pages, many, many pages, to find out whether you fall
2 within eny of the categories. Definitions of belongers,
9 to use a generic term in Overseas Teritories, are
10 habitually quite long, It is trae that some territories
1 have definitions in their constitutions where they are a
12 manageable definition, but for some reason, no doubt for
13 historical reasons, the definition in Cayman Islands is
14 exceptionally complex and not something that's easily
15 understood, translatable into the constitution and
16 understood -~ as somebody said yesterday -- without 2
17 lawyer beside you to explain it. I think it's just one
18 of the facts of life we have to live with.
19 ELLIO SOLOMON: HT could say in closing I hear your
0 position and I suppose, taling the line you have taken
21 . (inaudible) getan impression of whether they takethe . | . . .
22 same position as you do of otherwise.
23 KURT TIBBETTS: Are we finished?
24 [ANHENDRY: Yes. We'll see each other at 9,30 looking our
25 best for the photograph. Thank you for your work and
Page 158
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1 Thursday, 5 February 2009 1  GILLIAN MERRON: Its being worked on. Can you shout in the
2 (9.30am) ' 2 meantims?

3 {Proceedmps delayed) 3 ALDEN M MCLAUGHLIN: I7I start at the beginning agam.
4 GILLEAN MERRON. Good morming, everybody, Could we start | 4 Good morming. As I said, we're deliphted to be here and
5 with Pastor Ebarks saying a prayer? I'm told that we're 5 we are so happy that you could join ve for these very
] very hucky because we have three gentleman, one for each & important discussions. It has been a torturous path to
7 day, and therefore the talks have to end today. 7 gethere, We started the constituticnal review process
8 (Prayer) §  inthe Cayman Islands in 2001. Some of us around this
9  GILLIAN MERRON: Thank you for that. Could I wetcome Sara | & table have been engaged from day one in that process.
10 from the Human Rights Commission. You're very welcome, 10 We got to a point where we thought we might have 2
11 we're delighted you've joined us. 11 constitution, a draft constitution which could be
12 SARA COLLINS: Thank you. 12 agreed. That dida't ranspire. Thé process was balted,
13 GILLIAN MERROMN: We'rs going to have a discassion today I've | 13 there was a change in government, my government renewed
14 been looking forward to on the bill of rights. If 14 the discussions and after a tremendous amount of
15, I could explain, anyone who has listened to the news, 15 consultation, local debate and dialogue, we have finally
16 you'll know that the Fareign Searstary is making a 16 got 1o this point, )
17 statement in the House today, somy plan is Ill be with 17 " 1 think arcund the table there is general agreement
18 you unti] 10.4-15 and I will sit in the oﬁening comments 13 on tnost things now. [ believe there are thres or four
- 19 of the Foreigri Secretary and the opposition and then 19 outstanding points, but the big point on which there is
O 20 L will leave them to it end come back to join you for 20 still fundamental divergenee of views between the Human
21 hunch. So please start without me, but I am coming back 21 Rights Committes and the rest of the Cayman delegation
22 “for it, 50 do leave me something. k depends on 22 is some — I think there are principally two provisions
23 obviously Parliamentary business. Hopefully the 23 in the proposed bill of rights.
24 statement will start a litle earlier so T11 be here 24 The bill of rights has easily been the most
25 for lunch and some furthsr discussions, then I need to 25 controversial issue for the Cayman Islands, and absent
Page | . Page 3
1 retumn becanse we have a debate this afternoon on 1 thar issue, we probably wlould have had a new
2 Afghanistan and Pakistan. Again, [ just need to be 2 constimtion meny years ago, Cayman Islands people have
3 there for the opening statements, which take a lidle 3 always vigwed this issue of uman rights ina -~ perhaps
4 bit longer, and Thope youw'll accormodate the 4 not unique but different way than most people in the
5 Parliamentary business for me today. We've iried w 3 wotld because — we have an coho.
6 manage itso I can spend as much time with you as é QILLIAN MERRON: Thal's to endorse what you're saying.
7 possible. 7 ALDEN M MCLAUGHLIN: Because the Cayman Islands bas, as a
g The most impertant thing is if T could welcome you g settled ferritory, always beld very dear the Christian
9 back for the third day and, as Pastor Ebanks said, 9 values and precepis as the underpinning our soviety and .
O 10 1 hope we can come 10 some = ot just fruitful talks 10 societal values and the observance by her people of what
11 but good conchigions. I know you made progress 11 has transpired in many other parts of the world in the
' 12 yesterday and thank you for that all of you. 12 name of human rights advances hes cavsed them to have
13 Perhaps I can just open up the disenssion on the 3 great concern about the advent of a bill of rights in
14 bill of rights and invite anybody who'd like to make any 14 the Caymian Islands constitution and what that would inean
15 comnents so that | can understand your position better. 15 to the values and sort of moral base of the counfry if
16 1 was about to say don't be shy, but you're not, 16 we introduced a constitutional bill of rights.
17 ALDEN M MCLAUGHLIN: Good momning. [Usa pleaswetobe | 17 S0 we have had 10 work extraordinarily hard to get
18 here. It's wonderfil that you could be here for this 18 our people to wnderstand the benefit and the purpose of
19 very, very important discussion. I think you know az 19 human rights. We have had to work very hard also as a
20 well as everyone around this table what a torturous path 20 group, and 1 want to give tibute 1o everyone around
21 this has been to get here -- 2 this table and some other groups who are not here and to
72 SARA COLLINS: Ihesitate to interrupt but [canoot hear! 22 the foreign commonwerlth office and the team led by
23 l'm wondering if the microphone — 23 Mr Hendry, who have bezn very sensilive to the
24 GILLIAN MERRON: 1think it's on but it is a bit quiet, 4 Cayman Islands' views and our determination that nothing
25  ALDEN i MCLAUGHLIN: Is that better? 25 we do undermines the socistal values and principles
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1 which are held by our pecple. | principles generally and standards, but also that it _
. There's another practical reason too. If we don't 2 meets the international treaty obligations of the United
3 wind up with a document which the local peopls can 3 Kingdam so that the United Kingdom does not run the rigk
4 support, we won't get the constitution through, so we 4 of being embarrassed or worse, that one of ifs
5 are all very, very conscious of the need to ensure that 5 territories has 2 constitmtionally guaranteed bill of
6 the vast majority of the people of the Cayman Islands 3 rights which somehow falls below the minimum standard.
7 can support whatever if is that is agreed around this 7 So that's where we are.
8 table today, 2  GILLIAN MERRON: Thark von, that's very helpful. Thank you
9 The Human Rights Commities, 2 committee whichT have | $ for your way of expressing it, as well. How would like
10 the highest regard for — in fact 1 was its chairman for 10 - '
1 a while during this terrn -~ and whose value and whose 11 MCKEEVA BUSH: Minister, the position of the opposition is
12 purpose I have the highest of respect and the government 12 that we support the bill of rights. We would bave
13 has the highest of respect for, give a very different 13 rather appreciated it in a bill form, a bill of rights,
14 view about what the bill of rights should actually 14 inalaw. That didn't seem to work out for whatever
15 achieve. I certzinly understand their idealism and 15 reason. In following the lead of the church, we'il not
16 their desire for a bill of rights which provides for 16 support anything that goes against our morals and
17 everything and for eveljmne and which promotes a society 17 Christian values that the Islands have benefited from.
18 in which there is no discrimination and it which there 18 Tf for some resson the United Kingdom cannot accept
19 are many important rights constitutionally guaranteed. 19 what we have go far agreed upon, then I certainly would
20 That, [ believe, is the ideal sitwation and one which 20 like to hear why and, as clear as possible, what would
21 [ believe we should all aspire to, things like the right 21 be the result at the end of the day of the UK not
12 0 housing, the right to health care and a fill range of 22 accepling our position as far as the constitution is
3 third~generation rights which are not provided for in 23 concerned. .
24 the drafi that we have prepared. Buf there are 24 1 stop there, ma'am. Thark you kindly.
25 realities which we all have to face, not just the 25 GILLIAN MERRON: Thank you for that,
Page 5 Page 7
1 economic ones but also the overriding principle which 1 ALDENEBANKS: Madam Chair, first of all let me again
2 has guided us is that whatever we agree to must do two 2 express our sincere appreciation to you, ma'am, and also
3 things. At 2 minitnum, it must ensure that the 3 the very capable members of your negotiating tean.
4 United Kingdom's imternational obligations and treaty 4 I was privileged to be invited to be here in 2002 but
5 obligations are met, that is the mirdrmwimn standard, but 5 unforiunaiely due to wagedy was unable to be a part of
6 also that whatever we agres is something which can get b the meetings, but I so much appreciate the respect that
7 the support of the majority of people in the Cayman 7 has been shown us, in spite of our uniqueness in terms
8 Islands, 8 of some of the positions that we have held. We truly
9 3o this has been a great batile, a great struggle 9 appreciate not only your team but indeed ail the team -
10 that we have gone through for all these years are but in 10 members here for the way in which we have been able to
1 partienlar over the course of the last 18 months or so, 11 work together, as Mr McLaughlin has articulated, under
12 to strike that balance and to get it just right. We 12 very difficutt circumstances at times to come o a point
13 believe we have just about achieved that, and all of the 13 where we believe we now have a draft document that we
4 NGOs around the fable are very capable of speaking for 14 are prepared to support and we believe that there are
15 themselves and ['m sure they will. The opposition have Is Iany people in our community, not just the churches in
i6 indicated that their lot lies with what the churches are 16 our cormmuniey but the conununity as a whole that are
17 prepared to accept and to agree to. 17 leoking for a signal not just from the govemment and
13 So, today, | think, the two things that we have to 18 the opposition, but also from cuorselves having been
1% try to achieve, if atall possible, is to hopefally 19 invited to be a part of this discussion as to whether we
20 reach a point where the Human Rights Committes can find | 20 sign on to what has transpired here.
21 -itpossible ~ I weon't say enthusiastically endorse, but 21 I can say very clearly that we have had to change
22 find it possible to suppori the bill of rights which the 22 our position in rejationship to a number of issues that
23 rest of us have agreed and to satisfy you, ma'am, that 23 we would have liked to have seenn. Mr Bush articulated
24 what is being proposed is reasonabie, is fair, is 24 very clearly earlier on that we advocated for a similar
25 equitable and is in keeping with the United Kingdom's 25 position to the UK in having a bill of rights that was
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1 enghrined in a separate law. We were told that that was 1 ground rules and ths parameters that were set, and
2 not possible, but we did not quit on the process becauss 2 therefore we have repeatedly, for instance, quoted a
3 we couldn't get what we thought we wanted, and so we 3 statement by one of your predecessors,
4 stayed engaged in the process to try and see how thenwe | 4 Baroness Scotland, where she said:
5 could work within the circumgtances that allowed the UK | 5 "We're not trying to impress a standard model of
6 to meet its international obligations and to be able to & human interaction and behaviour on everyone in the
¥ sign off on the constitation with the bill of rights 7 Territaries. We are not all preaching the merits of any
B that had been negotiated in the Cayinan Islands. 8 particudar lifestyle. We are well aware of the
9 We believe that at this point in time, and maybe I'm 9 differences of culture, religious observance and
10 wrong in this, but we believe and have understood all 10 societal values that exist."
11 along that the primary concern of the UK is its ability 11 And then she further stated:
12 to meet its international obligations under the 12 "Indeed, the diversity between the Tetritories and
13 charters(?), and therefore, while, as Mr Hendry has 13 between them and the UK is one of the strengths of the -
14 articulated on a number of occasions, this may be 14 partnership.”
15 aunique or a novel bill of rights, we believe that the 15 We took that as a signal ihat while we wanted to
16 primary objective and concern of Her Majesty's 16 comply with the obligations of the United Kingdom in
17 govemment, if we understand it, would be achieved by 17 relationships to humen rights, based on our research --
18 this novel bill of rights that has been negotiated. 18 and we've been involved in this process for ten years,
19 Let me just say a few other words. To follow up on 19 nine years at least now, and we have remained engaged
20 what Mr McLaughlin said earlier, the Cayman Islands, as | 2( throughout this period of time, and I believe it's fair
21 in any jurisdiction, has some unique iraditional 21 to say have done considerable research, not oniy on what
22 cuitural values that are exiremely imporiant to us and 22 is taldng place in places like Canada and Australia and
23 that we have sought to proiect over the years, but even 23 the United Kingdom, but other parts of the EU as well.
24 in the absence of a bill of rights, while everyone 24 Ag Mr McLaughlin has said, some of the things we have
25 around this fable may not agree witli e, even in the 25 found have afforded us quite a bit of concern.
Pape 9 Fage 1l
I absence of a bill of rights, I believe it would be fair 1 This is a unique document, I think, as everyone
2 1o say that the Cayman Islands as a whele has always 2 around here would admit, but we want to say that we are
3 respected the equality of all humanity, the dignity of 3 again very pleased and proud of the respect that has
4 all hurnan beings and I don't believe that we would have 4 been shown to 21l of us throughoui these negetiations,
5 atfracted the diversity of pecple to the Cayman Islands 5  inspite of onr unigueness, and we believe that we have
6 that we have and the numbers of people to the 6 reached a place, as the docurnetit now stands, where not
7 Caymen Islands that we have if we had been trampling on | 7 only can we endorse it and support it as churches, but
8 their rights. Are we perfect? By no means. Isithers 8 that we would be in a position to assure the schools,
i room for improvement? Yes, there is. And we also, as 9 the churches, the community at large that while it may
10 Mr Bush said a few moments ago, and contrary to popular | 10 not be all that many of us would aspire it to be, it is
11 opinion as an association, as a church, do support 2 11 a document that meets the UK's international obligations
12 bill of rights for the Cayman Islands. Having said 12 and that we can support and will encourage our people to |-
13 that, we've looked at the Whute Paper for the 13 support, .
4 Partmership for Prosperity in 1999 as the foundation 14 With the greatest of respect, I will say that
15 upon which we heve made a contribution to this process. | 15 I think most people around this table will acknowledge
16 We, in spite of what some pgople may think, are not 16 that without that-support, this process is going fo be
17 political creatures in the sense of being politicians, 17 dead in the water. That is, in sotne ways, a fiightful
18 but in another sense, our care, concern and obligation 18 position to be in, because we do not want (o be sean to
19 to the community, [ suppose we could be considered 19 be unfair, unreasonable or manipulative in this whole
20 political creatures from that perspective. 20 process. ‘We wartt to be seen as making a positive
21 When we locked at the White Paper on Parmership for | 21 contribution to it and therefore we're proud to do that
22 Progress and Prosperity, and we saw the proinises and 2 and, as ¥ said, made a number of concessions in regard
23 aspirations that were made by Her Majesty's government | 23 having to chiange our own position and do additional
24 in seeking to craft new constitutions for the Cayman 24 research. : :
25 Eslands, we took that very seriously. We accepted the 25 Having said that, ma’am, I will simply say that your
Page 10 Page 12
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1 team, again, and I (hink the entire Cayman Islands 1 protection very important things in relation to social

2 delegation has done en excellent job. Letme say, in 2 and economic development and welfare in the Cayman
3 spite of the differences that exist between us and the 3 Islands, such as employment, healthcare, housing and

4 Hurnan Rights Committes on a number of issues, again on a 4 those other very serious aspects of people's daily

5 personal level, we have the highest regard and respect 5 lives. '

6 for each other and continue to dialogue on & personal 6 I think we've accepted and we want to pay credit to

7 level and basis on this, and we can assure you that that 7 those involved in the process for struggling to get us

8 will continue, ma'am. 8 to the point where we have a non-discrimination right

9 So thank you very much. I'm sotry 1o have taken so 9 which is of some utility but not of statute utility,

|1¥] much time, but T hope that gives us an overall 10 The question, as we see it, is: is limited aquality or

11 perspective of what has transpired. 11 limited freedom from discrimination better than entire
12 GILLIAN MERRON: Tt does. That's the purpose of the 12 freedormn from discrimination ¢r absolute equality? Our
13 discussion, so we have the time to bear and understand 13 answer to that question is no. That is why, with the

14 all views. Bara? : : 14 greatest of regret and with respect te all involved in

15 SARA COLLINS: Thank you very much, Minister. Thank you for | 15 the process, we carnot and will not support a compromise
16 your warn weleome and I'd like to reiterate that the 116 on something s¢ findamental.

17 Hurnan Rights Committee is grateful for its inclusion in 17 It's helpfil also to consider the background 1o this

18 these talks with you. It's important for us to 18 procags, because we also have made compromises, and we
19 participate. 19 made these compromises designed specifically to address,
20 I'd like 1o start with a plea for equal time for a 20 we hoped, the concerns of the churches associations,
21 woman, since Pastor Ebanks pointed out that he ook & 21 which were to ensure that nio right to marry would be
22 long time -- 22 conferred on gays and lesbians and to ensure that no
23 GILEIAN MERRON: We're not going to have any trouble there, 23 rights would be applied horizontally. For those
24  SARA COLLINS: I'd like lo fake some time to provide yon 24 feasoﬁs, those matters are dealt with specifically and
25 with o surnmary of the Human Rights Committes's position. 25 comprehensively in the constitution. Those concems

Page 13 Page 15

1 ‘We have prepared a position peper which | hope will be 1 have been addressed. They do not remain and there is

2 brought to your attention, Minister, that sets out in 2 therefore no remaining coneern to which anyone can point
3 greater detail the fundamental concems which we have 3 which suggests that this further compromise is necessary
4 with the compromise which is proposed in relation to 4 or reasonable. In fact, really, what we're eft with

5 section 16. ' 5 once we've taken out the possibility for direct

& The committee's position is simple. Any effective 6 enforcement by the courts, which we've conceded, the

7 constitution and any effective bill of rights should 7 possibility for horizontal application, which we've had

8 Iiave, at its heart, certain fimdamental assumiptions, and g to concede and the concession of stripping away of

9 one of those, which I believe is incontrovertible, and ki riglits for gays and Jesbians, which we will not concede
10 which history and universal practices will show is 10 but have to the certain limited extent in refation o

11 incontrovertible, is the principle that alt peaple are 1 the right to marry, we have a simation where we have

12 equal and all people merit and deserve equal treatrment 12 not much more than we have by virtue of the right to

13 before the law. i3 petition individually to the Eurepean Court of Human

14 The originat seciion 16 conferred a freestanding 14 Rights in any event and the Human Rights Cominittes's
15 right -- actually I should put it more accurately: it 13 objective is to advocate for the best possible

16 imposed a free-standing obligation on our govemmentnot | 16 protection of rights and for the constitution to give us

17 to discriminate full stop. The proposed section 186, 17 something new and ugeful and a very powerful weapon
18 the, if I can call it the government's amendment, 18 whiclt will be used in the struggles of those who are

19 suggests that the non-discrimination obligation should 19 disenfranchised and discriminated against. '

20 be limited so that it piggybacks only on those rights 20 Why the need for compromise? This is iy

21 which are set out in the constitution and not, if T may 21 understanding of it. The Minister for Education

22 by way of example, in relation to any of the very 22 educated(‘?) very eloquently and suceinctly in the second
23 important third-generational rightslas they were 23 round and has done so again today the fact that the

24 deseribed by the Minister, so it leaves entirely open 24 Minigters Association and the Seventh Day Adventists
25 and ouiside of the framework of the section 16 25 would not accept sexual orientation as one of the

Pape 14 Page 16

Mermill Legal Solutions
(+44) 207 404 1400

www.merzillcorp.com

4 (Pages 13 t0 16)

190 Fleet Street
London EC4A 2AG




Day 3 Cayman Islands 5th Febmaary 2009
1 specified grounds for discrimination. In fact, sexual I already benefit from that legislation.
2 otientation is still apparently one of the grounds that 2 I dare to guess that should the UK. engage in the
3 dare not speak its name, because even in this new 3 process of developing its own written constitution,
4 [imited section 16, noboedy has accepted our plea to 4 including a freestanding right not to be discriminated
5 include sexual orientation as a specified ground in its 5 against on these grounds would simply be a matter of
6 own right. Rather, we have the vague langunage relating 6 reflecting what your Parliament has already decided in
7 to "or other status”. 7 several respects is a fundamental aspect of a modem
] The Human Rights Cornmittee's position has been and 3 democratic society, and just bringing into it all of
9 continues to be that it is fundzmentally wrong to single 9 those legislative provisions from which you already
10 out any one group for omission from 2 non-diserimination | 10 benefit.
11 clause unless there is a clear and reasonable 1 What is the state of our national law on culiure in
12 justification for doing so, and there is not. 12 relation to human rights? I've set that out in the
13 In any event, the compromise is motivated by the 13 paper. Unfortunately, and though 1'm happy to be here
14 desire in order to appease or to satisfy the English 14 to speak in this process, the Human Rights Committes is
15 povermnment's treaty obligations to keep the open-ended 15 hardly ever taken serivusly when we speak in a public
16 grounds by including the words "or other status” but, 16 forum in the Cayman Islands. 'We're told that the Cayman
17 and this is important, to limit the obligation so wea ¢an 17 -predominant and prevailing culture will not allow it,
18 only have open-ended grounds if we have a limited 18 that rights are not acceptable, that people are afraid
19 obligation. We want a freestanding right and we say 19 of rights, that Christian values will ot allow us to
20 there's no good reagon why we shonldn't have it. 20 tolerate righis, but we will continue to speak out, even
21 There's nio good reason why the state should be able to, 21 if we are in the minority positior. '
22 without any constitutional safeguards, arbitrarily and 22 We're missing legislation and therefore we consider
23 unjustifiably discriminate between its citizens or 23 that setting up a constitutionat framework which
24 residenss in itg dealings with them. 24 ‘requires the gavernment to be guided by these principles
25 We're left here not with a freestanding guarantee 25 in its legislative activity and its dealings with its
Page 17 Page 19
1 that people will not be discriminated against, nor with 1 citizens will go a long way towards reciifying those
2 the foundation for positive equality in our 2 serions problems. .
3 constition, which we subimit is of fundamental 3 It is also said, I think, that both governments
4 mportancs. : 4 would be complying with treaty obligations. Weli, I've
5 It is said against us in the CMA's pogition papet 5 st out in the position paper a number of very important
6 and 1 think by others that the UK is in the same boat, 6 treaty abligations, including the fundamental obligation
7 s0 if it's good enough for you, why isn't it good enough 7 included in the international covenant on civil and
g forus? 1 respectfufly disagree. The UK is not in the g political rights, and I would submit that in fact all of
9 same beat. Although the UK does not have a written g those treaty obiigations require us to introduce into
10 constitution, you have what I would describe as a very 10 national law, including the highest law in the land,
1 admirable package of anti-discrimination legislation. 11 provisions which mirror the idea that people should be
12 That, it seems to me, is part of the legal culture here. 12 treated equally and that there should be
13 It's something we have been advocating for in the Cayman | 13 non-discrirnination in relation to civil, political,
14 - Islands and our pleas have fallen on deaf cars. It's 14 soeial and econamic spheres of Life.
15 taken us more than 10 years even to consider enacting 15 [ wish te say, because I know I'm speaking strongly
16 jegistation preventing ihe discrimination of women. We | 16 against positions which are held by almost everyons else
17 have no equal pay legislation and we have no sexuzl 17 around the table, that [ agree with the view that
18 otrientation regulations, civil partnership act, 18 personally I have the highest amount of respect for the
19 disability diseritination legislation, no commission for 1% leaders of our government, of the opposition and the
20 equality. So United Kingdom citizens are already 20 leaders of the churches, but I have felt that it was
21 protected by this full package of legislation and for 21 very important for someone here to be recorded as saying
22 your own reasons, which I can understand, your 22 that we want equality, we want the constitution not lo
23 government has decided not to sign on to the protocel, 23 reflect our sometimes difficult and woubled reatity but
24 but I submit that doesn't acually have the same drastic 24 the future, the ideal future to which we should aspire,
28 praciical impact on the daily lives of citizens who 25 to give us some guidance as to how we should treat each
Page 18 Page 20
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I other in our daily lives but maore importantly how the i international treaties and conventions and on the other
2 govermnment should treat us. 2 hand satisfy the people of the Cayman Lslands.
3 It's also said againse me that the churches speak 3 We understand the concemns of the Humsan Rights
4 for the majority of the people in the Cayman [slands. 1 4 Committee, but I can assore you, when examined in detoii
5 don't know whether that's true and I have not seen 5 there are nat much foundation to the claims being wade.
6 empirical evidence to that effect. Perhaps they speak 6  One, the allegation that there are some folks in this
7 for the majority of pecple in their congregations but 7 soriety who would benefit and others who have been
2 the Human Rights Committee has received communications | 8 denied is unfounded. The applicetion of this section 16
9 and petitions from many people who do not share the g a5 now is, when examined by all the Jegal minds around
10 churches' view on this. I've included, because it is 10 the table, seern comfortable. I'm ot convinced that the
11 important, the petitions we have received from concemed 11 legal mind of Mr Hendry and the legal mind of Professor
12 gays and lesbians which shows that there are some very 12 Jeffizy Jowell and all the other legal men who have
13 serious and fandamental problems affecting not just that 13 examined this document would have escaped the fact that
14 disenfranchised group in the Caymen Istands. 14 itisdisoriminatory. We all seern to have agreed that
15 - The mwiivation for narrowing section 16 is is tite application of this section is equal among all
16 because -- if I'm wrong zbout this I'd like to be 16 pecple in the Cayman Islands.
17 corrected — it is perceived as unacceptable 10 our 17  SARA COLLINS: I hesitate wo intermpt, but 1 accspt that
18 culture to confer a freestanding right on gays and 18 the amended article 16 is not discriminatory. It
19 lesbians, full stop, nothing more. No objaction was 19 applias equally to all the people sat out there and that
20 taken to conferring it on any of the other vulnerable 20 wasn't my point
21 groups listed in section 16.2. If that is the case, 21 GHLIANMERROM: Iaccept that.
22 I do not accept that motivation, tis nota compeiling 22 SHIAN O'CONNOR: Perhaps, Madam speaker, Ms Collins may wish
23 or reasonable motivaiion. Iio the 21st century, we 23 0 restale her point after ...
24 should recognise all people as equal and we should not 74 GILLIAN MERROMN: Youcary on. 1will ask for any further
25 be spurred into compromise because we carmot acceptthat [ 25 confributions.
Page 21 Page 23
1 gays and lasbians will acquire these rights. ‘I SHIAN Q'CONNOR: The point [ was about to make here is that
2 1 think that I have surnmatised what T have attempted 2 the motivation for a section is imrelevant. What i3
k) 1o explain in greater detgil in my paper and I thank you 3 important is its application, it's whether or not we're
4 {or your atiention. ) 4 denying anybody any right from this section, and if we
3 QILLIAN MERRON: Thank you. Of course, I have sten your 5 agteé that there's no denial of any ong parﬁc:ula:
[ paper and you can be assured that you are heard. In 6 section of society, then I think this is a document we
7 discussions, as you know, that's the whole purpase of us 7 can all move on )
8 21l gathering heve, that we do find a way forward, 8 Point 2. In our leading up to the talks, bath
g 1 just want to assure you iow well keard and how well 97 oppesition and government have had a number of communicy
10 made your coniribution is. Thank yo 10 meetings as they communicate with the members of the
11  SARA COLLINS: Thank you. 11 society. The largest of ever such meeting was held by
12 GILLIAN MERRON: Who else would liks to have a word? 12 the church, by the Seventh Day Adventist church, Over
13 SHIAN O'CONNOR: Thank you very much, Madam Chair. We would | 13 500 persons turmed up, whick was unprecedented, and the
14 like also to thank you and your incredible team from the 14 greatest of interest lieg here in the bill of rights.
15 FCQ, 15 It is am irrefutable fact thar the church speaks on
16 GILLIAN MERRON: You'rs making them very happy and I'mhappy | 16 behalf of the Jarge majority of the people in the Cayman
17 yau're making thems very happy. 17 Islands. Itis to that extent why we are part of the
18 SHIAN O/CONNOR: They worked so hard, iong and hard, and 18 discussion here, because it is very important ihat we
19 quite impressive in that Minister McLﬁughI in hit the 19 are able to represent the churches' view. Be well
20 note, the sensitivity that they have exetcized as they 20 agsured that because of the impact of the church, a
pa | relate to us in the Cayman Islands. Of course, we are 2 constitution that is not satisfactory to the memnibers of
22 unique and ihere are a number of values and aditions 22 the church will have difficulty when it comes to fhe
23 that are beld dearfy in that nation, and it is to that 23 vote in May 20, and it s to that extent why it is
24 extent why the struggle o put together a docunnent that 24 necessary for to us come to that agreement.
25 will, orvone hand, meet the UK's obligation to its 25 We have made several concessions in an effart with
Page 22 Page 24
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1 Madam Chair to ensure that we meet the UK's obligation, 1 which stay in here, that are longer than the grounds

2 and at the same time the peeple of our culture is 2 that are provided in article 14 of the European
2 satisfied, and we have arrived at a comprornise position 3 Convention of Human Rights. The list here under section
4 - thatwe all bave agreed that can achieve those two 4 16 include mental and physical disability, for example,
5 goals. We are satisfied that both your team and the 3 which is not found in article 14.

6 government and the opposition have all agreed that this 6 It was accepted in the recent compromise that "other
7 is a document that we can now take home, and it is that 7 status" would also be included in this draft, so it goes
8 extent, afier long process of compromise, gives and 8 further tham was originally foressen. It does,
9 taks, ws finally reach a stage whete we feel that we 9 however -- that is, looking at the section 16 —
10 heve & constitution that both sides can be happy. 10 piggyback on the ofher rights in the bill of rights as
11 GILLIAN MERRON: Thank you. Is there anyone else who hasn't | 11 is the situation in this country. We accept article 14
12 spoken who would like fo speak? Jeffrey? 12 of the Buropean convention, which piggybacks on other
13- JEFFREY JOWELL: Thanok you very much. Tdidn" want to 13 rights. But it has to be seen also in the centext of

14 apealc if there are others among the NGOs who would like 14 - the general spirit of this whole constitution, which is

15 to speak, but ty role, as you know, is very much 15 expressed in the preamble:
16  confined to constitutional advisor, and in that respect I6 "A caring community based on mutual respect for abf
17 I can assure you, Minister, that the bill of rights hers 17 individuals and their basic human rights, a counmry
18 ig equal (o and i fact goes beyond the Human Rights 18 committed to the demacratic vaines of human dignity,
19 Act 1998 in the United Kingdom, fulfils treaty 19 equality and freedom."
20 obligaticns which wers very, very carefully scrutinised, 20 Then in article 1 of the bill of rights, once again
21 particularly scnutinised, and also, very importantly, in 21, it recogndses and affirmsg the democratic values of human
2 - ne way modifies the existing comanon Jaw, the law of 22 dignity, quality and freedom.
23 judicial review and human rights and hurnan Liberty which 23 The preambles may not have direci effect but they
2 axists in the Cayman Islands, which in itself ensureg a 24 inform the reading of the whole constitution, infuse its
25 great deal of respect for equality gnd freedom and so 25 values and resolve any ambiguities. So they do count.-
Page 25 Page 27
1 on. 1 Minister, the United Kingdom govemment has itself
2 In addition, and we must lock at the bill of dghts 2 never accepted a freestanding right to discrimination.
3 as a whole, there are additional rights here that don't 3 It has accepted only article 14, which provides that the
4 even appear in the UK Human Rights Act and in the 4 enjoyment of rights and freedoms set out in this
5 constitutions of 2 number of countries such as the right 5 convention shall be secured without discrimination on
6 to lawfirt administration, constitutionalising the right 6 the list of grounds. AsI say, that list of grounds is
7 to faimess, rationality, proportionality and so on in 7 not as extensive as the grounds set out in this Cayman
8 judicial review. There are environmental rights here, g Islands draft constitution.

9 there are children's rights and rights to education 9 The United Kingdom has not accepted protoco) 12 of
10 which goﬁeyuncl enything that we have in this country. i0 the convention, article I, which provides a more general
11 There are no socio-econemic rights, it's bsolutely 11 prohibition of discriminaticn, but even that provision,
12 true. Tnsofar as they're an aspiration that 1 shared 12 which the UK has not seen fit to accept, doesn't provide
13 by many people here, it was felt that the time is not 13 precisely the freestanding ground of discrimination that
4 right there, as it i3 not considered right here, to 14 Sara Collins iz advocated. It states:

15 introduce those rights because they invite judges to L5 "The enjoyiment of any right set forth by lew shali

16 meddle in the.allocation of scarce resources, so it was 16 be secured without discrimination on airy grounds such as

17 a prudent exercise on that front, 17 sex, race, colour and so on”

18 On the points that Ms Collins has put forward in 18 So fhat again is very similar to provision article

19 relation to equality, let me devotz the rest of this 19 26 of the International Covenant of Civil and Political

20 contribution to thatissue. One can peel away previous 2 Righis, which provides that each person should be equal

21 draits and say they have been compromised, and there 21 before the law. There are many provisions in this bill

22-  have been compromises. There have also been compromises | 22 of rights that do require equal provision before the law

23 on all sides here. The previons draft, if we are going 23 or equal access to the law, and one should also mention

24 to peel away those drafts, listed the grounds of 24 there that the common law applies. One of the

25 prohibited discrimination -- grounds, incidentally, 25, fundamentals of the common law, the notion of the ruie
Page 26 Page 28
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1 of law is that everybody should have access to the law 1 a few specific questions.
2 and be considered equal before the law, It certainly 2 Is the leamed Professor or any of the other leamed
3 wouldn't be possible under this constitution, as has 3 constitutional experts around the table comfortable that
4 perhaps been suggested, to forbid gays or lesbians or 4 some of the issues which have been raised on a practical
5 transsexuals access to the court of law in the Cayman 5 level, for example the concerns of the gays and
6 Islands. That would be quite contrary to the full & lesbians, about their inability to live family lives
7 spirit of the common law and nothing in the constitution 7 with their partners and the concerns of women about
8 can speak to that, does speak to that or allow that. It 8 their inability to have egual pay and non-discrimination
g has never been se. 9 legislation passed, that those concerns could be
10 One other point should perhaps be mentioned, and 10 advanced through the existing constitiional framework
11 that is that this draft also contains under the It if the amended section 16 is left in place? I have in
i2 institutions supporting democracy section, 116, a Human | 12 particular in mind, in relation to gays and lesbians,
13 Rights Commission. One of the purposes of that 13 the right to privacy and family life and how that would
14 oommiésion, considered the primary purpose wnder 116.2, | 14 tie in with section 16, but I'd alse like to have an
15 isto promote an understanding and observance of human | L5 answer in relation to the position of women and of
16 rights in the Cayman Islands. 16 children.
17 All these should be seen together - the section 16, 17  GILLIAN MERRON: Can anybody help me with that one?
18 the preamble, the section 1 recognising the values of 18 JEFFREY JOWELL: It just seems absolute elear that article
9 human dignity, equality and freedom -- as providing a 19 16 provides for equal reatment or non-discrimination in
20 number of specific protections, certainly as many 20 respect of the rights under this part of this
21 protections in terms of preparing for the Human Rights | 21 constitution, There is another section which provides
22 Act here, that are provided here, plus more and through 22 the right to privacy and alihough ssxual orientation is
23 the Human Righte Comrmission, trying to establish and 23 not listed in the grounds, "other statns” is, and it may
24 enhance a culfure of human rights in the Cayman Islands. | 24 be for the courts in the future to interpret it. 1
25 That seems to be the point. 25 don't think there's any particutar situation here, but:
Page 29 Page 31
1 Thank you very much. 1 certainly protections for blatant discrimination against
2  GILLIAN MERRON: Thank you. Is there anybody elss who would | 2 anybody of any status is open to interpretation in terms
3 like to make a contribution? 3 of the rights provided under this constitution. In
4 ALDEN EBANKS: Madam Chair, for the record, yesterday we bad | 4 addition, it is always open to legislation to do what
5 citculated a writion letter that was really inresponse 5 has been done here and in other countries and to some
G to 2 submission made by the HRC. Just for the record, & extent has been provided for in the Cayman Islands,
7 we realise that on page 2, if anyone has that, there was 7 It's not entirely devoid of anti-discrimination law, and
8 just an efror there n our case to do this. The ascond 8 there is, of course, in common law, to quoie the words
9 paragraph from the bottoin, if you have that, we state: g of Lord Hoffiman in the House of Lords recently, the
10 “The fact is that there is no disparity or 10 . notion of equal treatment is a fundamental axiom of
11 equity..t ' 11 rational behaviour. Raticnat behaviour is specificaily
12 Adter "or" it should be "lack of aquily". 12 endorsed in section 19 of this constifution as one of
13 So thank you very nuch, 13 the grounds for judicial review.
14  GILLIAN MERRON: Sara? 14 So this constittion doesn't, in any way, (a)
I5 SARACOLLINS: Thank you, Minister. 1did see this. May 15 discriminate against the groups that have been
16 I exercise a right of reply? 16 mentioned, women or athers, and in no way stops the
17 GILLIAN MERRON: Yes, of course, 17 clock in tarms of development of a human rights culfure
18 SARACOLLINS: The leamed Professor seeks to cast us, 13 or legislation in the future. 1t in no way contravenes
19 Tthink, onto the murky waters of the comumon law in 19 the existing common law which provides, under concepts
20 which we will continue to wage the struggles we have 20 such as rule of law which contains a great chunk of
21 waged for equality and non-discrimination. I have 21 equality under that, that everybody should be equally
22 saited those waters and [ must say they're not always 22 treated, have equal access to the cowris and other
23 free from storm and tempest, but nonetheless, what 23 provisions and facilities. They exist now. Anybody
24 1 would like to understand, i€ the Humnan Rights 24 discriminated on the grounds now -- I defer, of course,
25 Commiittes is being asked to compromise, is the answer to 25 to Sara Collins's experience, but certainly in this
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1 couniry and on the basig of the Privy Council - the 1 Chief Justice and T think that the suggestions he's made
2 indication ] mentioned was in the Privy Council -- would 2 are designed to make reference to the rale of the AG and
3 e subject to the normal protections of the common law 3 the President of the Court of Appeal. 1 think that
4 and the rule of law. Itby no means can be said that 4 they're acceptable, as far as we're concerned. It's up
3 blatant discrimination against any of those groups could 5 1o you, also,
[ be now or in the fiture, as & result of this 6 ALDEN M MCLAUGHLIN: Yes, sir. The Professer and [ have had
7 congtitution, in any way curtailed. 7 a chance t01ook at these and we think they're fine.
§ GILLIAN MERRON: Thank you to that. Ithank youall forthe | 8 AN HENDRY: Good. So subject to the next topic, [ hope we
9 way in which you've approached the conversation. 9 hzve & happy CF. The next topic is: have you done some
10 I think we all have found it extremely useful and 1 feel 10 drafting on Judicial and Legal Commission that we could
1 everyone had the opportunity to air their views honestly 11 try and have a Jook at now and try and resolve some of
i2 and openly and in the right spirit, We will refurn to 12 the points we wers discussing late yesterday afternoon?
13 these later and obviously I'll use the time I'm away 13 ALDEN M MCLAUGHLIN: Yes, sir, we have, although we're
14 from you to think about the points that have been said. 14 trying to improve upon it and the changes are being
15 Can [ say, | appreciate the credit you've all given 1o 15 typed al this moment, because there is another topic
16 the team. They don't always get the credit they 16 that we could deat with. In another five minutes or so,
17 deserve. Butyou are right, 21l of vou, and you're also ik we should be able to pass copies around.
18 right that these are not just sensitive but very 18 IANHENDRY: All right, that's fine. 1look forward to
19 important matters, and that's why they deserve the time 19 seeing that, I
20 and the space that they have been given. With that, 20 The other thing that I snid we would lock at from
21 I want to thank you for that, invite you to have coffes, 21 our side was section 109, This wes in the context of
22 I'm sure you will talk about this over coffee, and then 2 the possibility of there being 2 role for a Police
23 Ian will continue fo chair in my absence until I return 23 Service Commission or a bady of that sort. I first
24 at lunchiime to mest you, Ireally want to sincerely 24 thought, and said late yestsrday afternoon, that there
25 thank you for the way in which you've dealt with what I 25 mey be some inhibition in szction 102 to such a body”
Page 33 Page 35
1 know is a very difficult, as I say, but I emphasise 1 being provided for in the legislation.
2 important issue that we must resplve to mave forward, 2 Right, the AG is all ears. ] thought about this
3 Thank you very much. 3 some more and cansulted with my colleagues and we
4 (1045 am) _ 4 concluded in the end that nothing more Tieeded to be said
5  (Ashort break) S about seckion 109, Section 109.3 is the one. It says:
6  (ll.152m) [ "Subject to subsection 4, & lew enacted by the
7 IANHENDRY: Ladies and gentlemen, thank you for comingback | 7 legislature may provide for the powers vested in the
8 so prompily. We have two or three things to look at, 8 Governior by subsection 1 to be exercised by a public
9 The first thing I've reccived is - 9 officer subordinate to the Governor and way enable the
10  KURT TIBBETTS: Just before you go any further, just so that 10 Governor to delegats thoss powers to such public
11 we can know, with vegards to all of the issves reserved 1 officers in his or ber diseration."
12 for the Minister, that ig this afternoon? 12 These are the powers — somry, do you want to -~
13 IANHENDRY: Yes. 13 KURT TIBBETTS: Just to geickly ask you in what you're going
14 ° KURT TIBBETTS: Just wanted to make sure. That's fine. 14 to 2y now, 15 it that you would be saying that such =
15 IANHENDRY: What I would like o do afler lunch is take a 15 coimnission -~ that the members of that comunission would
1% few minutes with her, my team with her privately, so 16 be considersd public officers?
17 I hope you will be indulgent, because we'll need to talk 17 IAN HENDRY: No, not necessarily, no. What had concerned me
13 through with her the issues. 18 originally was that section 109.3 allows for the law,
19 KURT TIBBETTS: We are in your land and we are in your 1% such as your public service management law, to employ
20 hands, 20 for a cascading system of delegation, depending on the
2l IANHENDRY: We'll ry and do it as expeditiously as 21 seniority of the office concerned, down through the
22 possible, but she wants to consider a package. n Civil Service. By anzlogy with the police service, and
23 These things we'rs going to discuss now I hope we 23 the police officers are public officers for the purposes
L can resolve owrselves without having to trouble her. 24 of the constitution, an ordinary law, police law or
25 The first thing is we've had the piece of paper from the 25 whatever you call it, could make provision, compatibly
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1 with this draft constitution, for such a cascading 1 composed and how the members of them have security of
2 system and — this is the importani point — could 2 tenure may not be removed, et cetera, misbehaviour or
3 provide for the decision makers, whether they be the 3 whatever, and 2 clear statement that they are not
4 Governor or police officets down below, the Commissioner | 4 subject to the directional control of any petson. That
5 of Police or pther senior officers below that level, to 3 gives them constilutional independence. That was its
6 . beadvised, assisted, recommended by an independentbody | 6 reagon and that is the traditional reason for having an
7 such as a Police Service Commission. The sama applies, 7 OT constitution provision abont a commission,

] on this drafting, in relation to Civil Service g You have something similar as regards your
9 appoiniments and so forth, It does not rle cut that 9 Commission for Standards in Public Life, for example,
10 thedecision makers can be advised and assisted by 10 and the Human Rights Commiission and the New
11 independent bodies. 11 Constitutional Commission we have discussed are going to
12 8o the conclusion | reached was that there was no 12 write in. It does not mean to say thatall the
13 need fo change anything in section 109, If's not 13 commissions or other types of independent bodies that
14 necessary and io put something in about pelice officers 14 may be created necessarily have o be in the
15 or officers in the polics service would be, (a}, 15 constitution. Of course they don't, You can pass laws
16 unnecessary, and {b), could create an argument that such 16 which set up bodies deing all sorts of things. Your
17 a thing could not be done in relation to other parts of 17 freedom of information law has an independent
18 the public service. So much the bast thing would be to 18 information commissioner who is referred to glancingly
19 say there is no inhibition to conclude, which I think is 19 - ence in this draft, but to go and find what the
20 cormect-- there is no inhibition in this draft 20 independence of that office and all the rules
21 constitution on an ordinary law passed by the 21 surrounding it, you have to go to the freedom of
22 legislausre of the Cayman Islands o establish a Police 2 information law.
23 Service Commission or whatever you like to call if, to 23 S0 our conclnsion was that we don't need to do
24 have a role, which will be defined in the law, in the: 24 anything to deal with this.
25 appointment of police officers. 25 KURT TIBBETTS: Allow for the law to be done.
Page 37 Page 39
1 KURT TIBBETTS: My colleague will speak. Mr Chairman, my | 1 LaNHENDRY: No. You can leave it, you can take this
2 colleegue is going to speak, bui 1 immediately would 2 forward, AsTracominended yesterday, rather than ity
3 have to ask fhe question: it is in the BVI constitution 3 and write something in today on the hoof, without any
4 as a constitational provision? 4 consultation with the relevant stakeholders, T think is
5 1ANHENDRY: Yes. 5 themodem jargon, it would be much better to take this
6 KURT TIBBETTS: Sc..7 6 away and think it through and discuss it, consult, and
7 LANHENDRY: The whole system is different in the BV]. In 7 then, if you want to proceed with this sort of idea,
i the BV, there is a Public Service Comumission to provide 3 take it in slower time in ordinary legislation,
9 advice on the appointments of civil servants, basically. 9  ALDEN MMCLAUGHLIM: Mr Chairman, as I said yesterday,
1¢ There is & Teaching Service Commission for the teaching 10 I think that is very good advice. Ijust have twe
11 service. There is a Judicial and Legal Service 11 . points. One isI think your anatysis of section 109 is
12 Commission for legal officers and magistrates, and thers 12 correct, The potential difficulty 1 see with not making
13 is 2 Police Servics Commission. You may say thisisa 13 some amendment to it ig that it would mean that the
14 very heavyweight approach but it's a completely 14 Police Service Commission would not be able to appoint
15 different approach from that which exists for the Cayman 15 the Commissioner of Pelice.
16 Islands. All of these were written imto the 16 LANHENDRY; Yes, That is absolutely right. Goon.
17 constitution hecause the BY] Constitutional Review 17 ALDEN M MCLAUGHLIN: Andshall 1 say, if you search up and
18 Commission adviged that that is what they wanted from 18 dovm Cayman Islands and randomly ask people, anyong you
19 day one, from & year ot mote, two years before we even ' 19 find, they will say to you that the biggest issue we
20 sat down to discuss it with thew. That's what they 20 have had is the Commissioner of Police. We've now had
2] wanted to have. 21 three in just over a year, So 1 think that if we were
22 The purpess of putting it into the constitution was 22 asked which police officer do we think or which office
23 to make clear that they would be independent 23 in the police service we think would most benefit from a
! commissions. That's the main regsen why they were in 24 sort of broader perspective in choosing, maost people in
25 the constitution, that the rules for how they're 25 Cayman Islands would say the Commissicner of Police.
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1 The rank and file are okay, by and larpe. 1 Govemnor's ability in the polics marers? I you put it
2 Il let the opposition speak for themselves, but 2 in the constitution, when would it come into play? What
3 I think they're going to agree with me that we would not 3 furure are you falking abowt? Immediately you get it,
4 wanlt a constitutional bar o the commission being able 4 or ten years down the road? I mean, what would give
5 to appoint the Commissioner of Police. That's my first 5 rise to it?
6  paint. 6 ALDEN M MCLAUGHLIN; Mr Chairmen, it would become two
7 The second point is that 1 think, while not strictly 7 things. One,.a policy decision by the government,
8 necessary, that it would be useful if thers was & 8 whoever the government is at that time, and essentially
9 provision in here which said that a law may make 9 agreement by the UK that this is the way to go.
10 provision for the establishinent of 2 commission to deal 10 IAN HENDRY: Unless Rolston wants to add anything?
i1 with police tnattzes, however we frame that, so that 11 ROLSTON ANGLIN: Mr Chainmnan, just to say two things I want
12 there is — much like the freedon of information 12 10 be sure are addressed. I think you exp]aineﬁ, to uge
13 commissioner, it's something of a passing reference fo 13 your phrase, thiz cascading delegative effect that onr
14 it, but it points the reader to the pessibility of the 14 new public setvice management the law contemplated,
i5 creation of such & commnission, because i time to coune, 13 which is underpinned by the constitution. My reading of
16 when we may all very well be gone from ihe scene and 16 Section 3, I cannot see how any future class of
17 no one remembers this particular discussion, the 17 I=gislators could read this mn any other way than 1o say
18 questions may arise as to whethes or not, given the 18 that once the Governor is in agreement, there can be
19 congtruet of the constitution, whether it is possible to 19 delsgation and so that by law enacted by the legisiature
20 do this. I think it would be useful as a guide post in 20 for the appointment of any and all public officers.
21 the fimre if there was an express provision 21 I just cannot see that. Tam not going to be in
22 contemplating the possibility of the creatior of such a 22 agreement 10 est any one at this poiot in time. This
23 commissian, ) 23 one may be relevant because of the circuwrnstances in
24  MCEKEEVA BUSH: Mr Chainman, if we have that provision, what | 24 - which we five. Ithink everyone around the table has
25 is going to be the expectation of members from the 25 heard me say consistently I do not subscribe to dealing
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1 generzl public and even from the police service? What 1 with what is the popular issue of the day. What if all
2 would we be peiting and how is that going to affect the 2 the teachers went on strike tomorrow? Do we then need
3 Governor's powers over the police servics? 3 to ensure that we have the language there that we can
4 Noiwithstanding what some people might [eel, Tthink 4 pt a Teachers Commission because that became relevant
5 if you check across Cayman, they do not want ¢lected 5 becanse of the circumstances? I don'tsee the police or
6 tnermbers there in that realm. This is a lot of reticence 6 policing ag so important that we need to expressly incan
7 onit. T thought the goverment had withdrawn it 7 thas, because we can create, under this cascading
3 yesterday, in fact. 1wrote on it "withdrawn by g system, by the constitution, any law to be enacted by
9 povernment”. Amazing. But [amn wary ofit. 9 the legislature, I think thai's guite clear undet
10 ALDEN M MCLAUGHLIN: Mr Chairman, I just want to make it | 10 subsection 3. If we're going fo then deal with both
11 clear, for the Leader of the Opposition, I'm not 11 what is left, regerved to the Governor in subsection 4, -
12 proposing that we write anything into the constitution 12 which covers Financial Secretary, the Commissioner of
12 seiting up a Police Service Commission at all. T'm just 13 Police, the Anditor General, the Information Services
14 wying to do two things. One, make sure there's no 14 Commissioner, the Police Commissioner and any other
15 cunstitutional ber for that to happen in the firture, and 15 office to which subsection 2 of 106 applies, which goes
16 secondly, 2 suggestion that there's an express provision 16 back to the Judicial and Legal Services Comunission,
17 which says that it {s possible #o do so. That's all. 17 1and the opposition have made it very, very clear that
12  MCKEEVA BUSH: But that's where the question comes in. As | 18 we regard those particutar posts to be the posts that,
19 [ asked it, what is going to be -- Ii repeat that 19 at this point in the constitutional and political
20 since the Minister raised it again, What is going to be 20 development of the country, we feel we ought to leave as
21 the expectation of the police service? One, those who 21 is for the time being. Whatever the fuiure holds,
2 are disgruntled(?} and others, what is going 10 be the 22 whatever the people that come and replace us decide,
23 expechation of members of the government for that to 23 that's their business, but we have selected these few
24 happen? What will people want in there? As Isaid, 24 for a specific reason, and becanse there is some
25 what would we be getting? How is it going to affect the 25 clamonring now because we have had some hiccups as it
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1 relates 1o the commissioner of police, so - there's 1 in fact, we gave you the exact téxt, with one very
2 people that aren't necessarily lappy with how the 2 important subsection deleted, so it has never been our
3 Anditor General, for example, does his work in his 3 proposal that this should be an executive aothority with
4 office and it's under reports ef cetera. Should it be 4 ultimate decision-making power. What we were pressing
5 that the PSC has a voice in the appointing the Auditor 5 for was a BVI-like creatwre. 1would nat want anyone to
6 General? 1believe that we pick these hallmatk 6 ieave these discussions under the misapprehension that
7 positions that we believe should have added underpinning 7 we were looking for something else. '
&8 . ofindependence, we leave them as is and we let future g My proposal this moming was in two parts. One,
9 legislators deal with the ciroumstances as they see fit. 9 [ wanted to ensure that in the appointment of the
10 1see 109 as giving the Cayman I[slands the 10 Commissioner of Police, that the Governor wes guided by
11 maodemisation what that was contemplated when we passed | 11 the same sort of advice from the same body as is the
12 the public service and management Jaw. 12 cese or as would be the case in refation to other police
13 IAN HENDRY: Thank you. [ want tobe very clear about this. | L3 officers, and my concem then, as is my concern now, is
14 I can be absolutely confident that there is no prospect 14 . whether or not the provision presently in section 109
15 whatsoever of the UK side agreeing that a Police Service 15 would prevent the Governor from being advised in
16 Commission would be given power, would be allowed tobe | 16 relation to the appointment of the commissioner.
17 given power either in the constitution of in ordinary 17 My secand proposal =- I'm Rot going to try to swim
18 law, to make the appointments, Even the BV, the text 18 against the tide. 1f Rolston says the opposition will
19 that we looked at yasterday, provides for advice by the 19 not support any reference to a potential Police Service
20 Police Servige Commission, which is in general binding 20 Commission in the constitution, so be it. It's not do
21 on the Governor byl the Govemor has the power to 21 or die. But I'm still concerned that we do not
22 overrile that advice. Soinne place is a Poles 22 wnintentionally leave in 2 constitutional bar which
23 Service Commission given the decision-making power. 23 would prevent that, what I believe everybody around the
24 Secondly, I ean agsure you there is no prospect 24 table and everybody in the Cayman Islands would like to
25 whatsoever of the UK agreeing to anybody appeinting the - | 25 leave open, because quite frankly, I don't see the
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1 Commissioner of Police other than the Governor. These 1 situation of the management of the police improving
2 avebottom lines. You must take my werd for it If 2 until we get to a point where there is more policy
3 you'te going to press for any altemative arrangement, 3 direction possible by a broader range of individuals who
4 this is a big, big issue und we'll heve to ~ it could 4 bring their various experiences and abilities to the
S demil us, I would think. My advies, tny strong adviee 5 decision-making process. That's all ' trying to get
6 to you, which I give you honestly: leave itbe. Leave 6 to.
7 this textitis. It will allow, as Rolsion says -- 7 IANHENDRY: Altright. Thank you for the clatification.
8 1 entirely agree with him, and I think, Alden, you 8 ' grateful to you for saying that. 1 think, however,
9 acoept that as a legel metter it will be possible for 9 that what is clear in section 109 is that the decision
10 ordinary legislation, police law, lo prescribe an role 10 malers on the public service appointments, be they Civil
11 for an independent body, if that's the route you choose 11 Service or police, are either the Governor or other
12 to godown, butnota decisive role. That is a thing 12 public officers to whom the power has been delegated.
13 that can be worked out in calmer fimes and in 13 That's 2 key principle which everyone accepts. ‘What it
14 consultation with the police unions and senior police 14 does not say, but equelly does not exclude, is that a
15  officers and all other stakeholders, Take my word for 13 law can be enacted by the fegislature fo provide a rofe
16 it, if you press for changing 109.4 25 it relates to the 16 for other persons or other bodies to advise the decision
17 police commissioner, commissioner of police, or if you 17 makers on these appointtments, including the offices
18 press fora new provision which would allow a Police 18 referred to in subsection 4, the sacred cows, as
19 Service Commission to be executive, to be the decision 19 I sometimes think of them. In all of these cases, a law
20 maker, we're in a whole new strataspherie situation and 20 can make provision for the decision maker to be advised
21 you know, I think we're so close lo amiving at a good 21 and nothing in this section prevents that. What it does
22 package,and this one would certalnly knock us off 2 prevent is that a law could be passed to give the
23 kilter. And you won't win, I'm afraid, on this one. 23 decision-making power to somebody else, to some other
24 ALDEN MMCLAUGQHLIN: Mr Chairman, I think you misunderstand | 24 body, That it does prevent and that is deliberate and
25 me. The proposal which we made ws the BV proposal. 25 that's our bottom line. I fried to be as clear as
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1 T possibly can. 1 in 1992 and sinee then, even when we had 2 cabinet, the
2 With that, and I hear everything you say and what 2 Govemnor lalked to us about his appointment cn ihe
3 the opposition have szid as well, and I think the best 3 Cormissioner of Police.
4 thing to do, as I said earfier, is to leave this be. 4 IANHENDRY: Thank you. I think we must move on and try and
5 Do go there, is my strong advice, and thert we take 3 look at the - if there's a Xt now --
8 some time, because we're going toneed some time to look 6 ALDENMMCLAUGHLIN: 1 take your advice on that, sit.
7 at the Judicial and Legal Service Commission where we 7 TANHENDRY: Thank you. Ifit's not quite ready —
8 have some difficult things to fry to sort out. MoKeeva? § ALDENM MCLAUGHLMN: We'e just about there, sir.
0 MCKEEVA BUSH: Quickly, MrChairman, the Minister has raised | & 1AN HENDRY: There's one other point that's rantling away in
0 4 strong position about policy dircotion. 10 the back of my head. It's the right to silence, a very
1] He said that the police service will not get betier 11 great tight, AsTsaid yésherday, we are neuiral about
12 unless there iz policy direction. I think that's what 12 teferring to (his in the constitution. Twonder whether
13 he said, But from whom is he saying that this policy 3 youtve reached any further conclusions about it, because
i4 ditection must come from? 14 thig is & very straightforward in-or-out provision, the
15 ITANHENDRY: Ididn'hear him say that. 15 wards ™he right to gilence”. Do yoti remember the right
16 MCKEEVA BUSH: That's what hesaid about poficy direction. 16 fo silence?
17 ALDEN M MCLAUGHLIN: MrChairman, I was referring to the | 17 ALDEN M MCLAUGHLIN: Yes, sir. We put forward the position
18 Governor being able 16 gat advice and guidance and 15 which we were happy with aud the AG agreed with. .
19 direction in relation to policy regarding the 19 1 think Sara had a ressrvation. She wanted to consider
O 20 appointrment, the managemert atnd s0 forth of the police 20 it further. _
21 constabulary gencrally. This wouldn't come — for the 21 TANHENDRY: Thank you for reminding me. Sorty.
32 benefitof my frieod, the Leader of the Opposition — 27 SARA COLLINS: Canljust clartfy, wers the proposed
23 from elected members, which is hi.s main concem. The 23 amendments put on fhe tabie yesterday? Because if that
24 commission would not be mads up of anyone whe held 24 is the case, then in relation to such a fundsmantal and
25 alected office. As [ said, the mode] which we wers 23 wide-ranging debate, 'tn-not surc that we have time to
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1 contemplating, which is not necessarily the one we would 1 - doitjustice. WhatI can say is that [ consulted with
2 wind up with, is the BVI model. There are no elected 2 the Human Rights Committee overnight. It will come as
3 people on that commission atail. 1 hope that that 3 no surprise to many arcund the table that the Hurnan
4 -allays his fears. ) 4 Rights Cormmitiee has pretty strong concerns about
5 MCKEEVA BUSH: Bu, Mr Chairmen, these matiers -- 5 including a right ta silence and then Temoving any
6 ALDEN M MCLAUGHLIN: Its not happening anyhow so .., 6 obligation to inform a suspect about that right. We
7 MCKBEVA BUSH: No, Ithink [ need to reply to what he said, [ 7 have also been made aware of a paper which was prepared
8 because these matters were debated in the Cayman Isiands 3 - om this subject by the Criminal Defence Bar Association,
9 very strangly, and my contention is that the cabinetis 9 which made some very strong points. 1 am not an expert
@ 10 able to give the Governor that kind of advice, as it 10 and what I would like to do is produce that paper for
. _) 11 stands. As usual, as you're going to hiave itin anyway, 11 congideration, but the cammittes's position at the
12 the Governor i not bound to take their advice where Lie 12 rmoment is thet the original draft should remain. If
13 sees that it will infringe on some area here. But that 13 there is to be a right to silence, there should be a
14 should be happening now, and the truth is the government 14 cotresponding obligation to inform them of ihat right.
15 Das not been able to convince me that they have been 15 Iam hoping that with their consent the Criminal Defence
16 doing this and it has been rejected. They have not been 16 Bar Association'’s paper will be available for
17 able to, and that is the problem the government has with 17 legisiation hopefully before the conclusion of today's
13 this area. They can do it. Furthermore, hopefully on 18 proceedings.
19 the National Security Council there will be some 19 JRFFREY JOWELL: 1 think the main objection of the attorney
20 opportunity to do even more of it, but right now the 20 10 th conclusion of the present formutation, the one
21 posttion is that the Jeader of government isable o 21 which requires iformation was that if the information
22 meet with the Govemor now on matters. If it's not 2 wasn't provided the evidence could then be excluded, bt
23 being done, then they can say that and why, but as it 23 on the basis of, 1 think, his acceptance of the fact
24 stands it was a rule from the days of executive councils 24 that nnder the present law and foresesable future law on
25 in 1992, and may well before that and up until I entered 25 this issue the matter would not, in any event, be
Page 30 Pape 52
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excluded, it would be a matier of discration for the
cowrt. Would he still hold the same view?

SAMUEL BULGIN: My passion sbout this is nothing less than
that of the Criminal Defence Bar.

The Criminal Defence Bar has a particular

censtient, The Attorney General's portfolio and
constituents is the entire country, the entire criminal
justice system. That's my position about that. It has
nothing to do with my petsonal view. My concem is that
you don't have 2 system where the criminal justice
systein is brought to a halt because of that and then
people start saying to govemment, "What are you doing
about it? and the government's response is, "We have to
go back to UK and get that provision amended." I just
need toput that and be clear. It is not in the UK
constitution for good reasons, as a roatter of fact,
1 mention that tn the UK it goes further. Under PACE,
in the UK, where a person has been cauticned and makes
no comment, & judge in the UK has 2 right to direct a
jury to say that you can draw an adverse inference
against that person as a result of his silence. Thatis
a fundamental issue. We're not even asking for that.
We dor't have thatin our legislatdon. What we are
doiing is moving towards the United States (inaudibie),
where if the person has not been told of their Miranda
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ALDEM M MCLAUGHLIN: Mr Chairman, i I can just give yon the

restricted view of an omission to inform the person of
their fights. 1f you read a1l the judgments, they are

not saying that that could never have besn the thinking
of the framers of the constitution that a person was
going to walk in circumstances where there is the most
glaring evidence but the police have, for whatever
reason, either forgat or omilied to mention to the
person simply this incantation: "You have the right 10

remain silent ™

considered view of the government, After quite a bitof
consideration, our concern was that the right to silence
ought to be congtitutionally guaranteed. The provision
has or the amendment as proposed witl give that
constitutional guarantee. In relation to the
constitutiotal right to be informed that you have the
Tight to silence, we have to, [ believe, aceept the
Attorney General's advice on this matier because he is
at the forefront of this -- the cold face of dealing

with this all of the time. While we are not
unsympathatic to the view of the HRC, we beliave that
the most important bit is the constitutional right to
silence. If rying to elevate that or to extend that to
the right to inform is going lo create all sorts of’
evidential issues, I cannot say that I know for certain
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- rights, everything that happens thereatter is
inadmissible and the person walks on & technicality,
even where thers i clear evidence of guilt but simply
because there's an omission, either by inadvertence or
otherwiée, 10 say to him, "You bave a right t remain
silent" Everybody knows that they have a right to
remain silent.
My fundamental concern is assisting. Tdon't have
any personal views on it and it is really a matter of
policy for govemiment, but I would like certainly my
position to be noted in the record for what it's wouth.
SARA COLLINS: 1think everyone who watches television knows
that they have a right to rémain silent, but we alse
Inow that when under situations of extreme stress and
pressure, including police intersogation, much of what
we know, including our own namgs, flies out of our
heads, and so there are very valuable reasons whiy the
Criminal Defence Bar Association has addressed these
issves in the paper. What [ would ask is that in order
for there t6 be full consideration of the prog and cons
ihat we receive that paper and consider it before taking
the proposals furiher. )
SAMUEL BULGIN: It has become so fundamental that even the
United States is clawing back from that position as we
speak, They have recognised the danger of having such a
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- the first time in the Cayrnan Islands there willbe a

IAN HEMDRY: Thank you, The only comment I was going to

SARA COLLINS: Have we finished on the right to silence?
LAN HENDRY: Mo, I'm just making a general point that one of

that that's the cage. This is not my aree of expertise
cither, and I think we have to accept the Atomey
General's concerns and advice on this matter and et on
the side of caution. We don't think it fondamentally
undermines the civil rights of anycne in the
jurisdiction, and as long as we preserve the
constitutional right -- not preserve, because this for

constitutional right to silence, and so we think on
balance that that is the way to go.

make, and this is a general comment about the bill of
riphis, assuming it is accepted and there is a new
“constitution containing the bill of rights with a
delaying clause that it doesn't take effect for -1

can't remember now whether it was two or three years.

Three ysars.

the purposes of that hiatus period is for people at the
shamp end, police, immigration officers, people dealing
in an official capacity with members of the public, can
be trained properly, judges, civil servants, prison
officers, in the way that they need to behave in
relation te ensuring that the bill of rights is complied
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1 with. We went through all this in our country before 1 (inaudible) will not be {inaudible) butin this case is
2 the Human Rights Act came into force. Even the judges | 2 that implied that it could not be accepled?
3 had to be specially trained for this, let alone the 3 SAMUEL BULGIN: Thatprima facie is not admissible. You
4 sharp-end officials. It just went throngh my mind when | 4 see, the question is, My Chair, just from a purely
5 Sam was expressing his concerns -- Sam was expressing | 3 practitioner’s standpoint, each time a person is
6 his concerns that one of the things which I hope, I'm 6 arrested and he says something, and I mentioned
T sure will be done, is that officers of the pelice 7 yesterday that what he said led to the recovery of
2 service will get appropriate training about the & something, all that person needs to go to court and say,
9 importance of complying with all of these provisions, 9 irrespective of what the police said fo him, 'T wasn't
10 quite apart from -- if there is a constitutional right 10 told I had the right to remain silent.” Now, itis
I1 to silence written in even in the way you would prefer 1 going to be his word against the police's word, and that
12 it to be writien, then it seems to me that it follows 12 is going to occasion what we call a voir dire, a trial
13 that the police and the judges and everybody should have | 13 within 2 trial, for the judge to determine whether in
14 that drawn te their attention, that there is a 14 fact he was told, irrespective of whether he was told or
15 constitutional right to silence. _ 15 not. That occasions the trial and that is a preliminary
16 Now, whether the law goes on -~ the law, not the 16 point that can go all the way to the Privy Council and
17 constitation -- to require in the caution givenio a 17 come back before the substantive trial starts because
18 person arrested that they must be informed of their 18 the person is insisting that, '"You did not mention to me
19 rights, that's another matter, but it szems to me - 19 ] had the right to remain silent", and the police are
20 this is just my own personal view -- that a right to 20 going to say, "We told you that." That in itself
2t silence is not a full right nunless people's attention is 21 becorses an issue and if at the end of the day the judge
2 drawn to it, although as Jeffrey said quite rightly 22 says, "l find in the balance of probability, I have some
23 yesterday, for most of the rights in this bill of rights 23 doubt 23 10 whether he was told or not", then everything
24 there is no obligation for people to be informed about 24 that happens after that junciure is inadmissitle,
25 them. But I'm sure one of the functions the Human 25 imespective of whether everything is clearly shown that
Page 57 -Page 59
1 Rights Cominission will carry out is to educate the 1 he committed this murder or he robbed this man. Every
2 people about these righis. 2 danm thing -- soiTy, everything after that goes,
3 Anyway, 1 think we must leave it there. Ifthe 3 jettisoned. And that's what will happen.
4 paper that Sara refers to comes in, we can have alook 4 I just draw your attention to the fact here that
5 at it, but within the constraints of time, but I think 5 this draft constitution says that he has a right to an
& we must use the few minutes we have available to look at | 6 atiomey but it does not go on 1o say that you have a
7 the draft text on the Judicial and Legal Service 7 right 1o be informed that you have a right to an
B Commission, which s very important to get right. 8 attorney. This language here doesn't say that. T say
9 Pastor Shian? 9 the right to an attomey is far more fundamental but
10 SHIAN O'CONNOR: I wasjust saying, as my position was | 10 thiy draft doesn't pui an obligation on the police to
11 yesterday, this is very important for us as well and we 1 tell that you, but to put an obligation on the police to
12 do support the position of the HRC on this one, that 12 tell you that have you the right to remain silent -- I
13 it'e a fundamental right and needs to be enshrined in 13 think we have lost the plo somewhere.
14 fhe canstitution. I was wondering the same thing, 14 SARA COLLINS: Thisisan important issue which has led to
15 whether o not we cowld sitike & compromise and have the | 15 considerable and lengthy debate in this couniry and
16 other section to be informed within the local 16 others. It's not something that's resolved within ten
17 legislation. 17 minutes and [ would urge upon us not to have a one-sided
I8 There ig yet one more paint that I am not too sure 1 18 debate on it, [ think it warranls more particular
19 am clear on, coming back to the AG's point. The fact 19 atlention.
20 that if the constitution were to uphold the right to be 20 The ather point is that as far as I'm aware there's
21 informed, the right to remain silent and the right to be 21 no code -- I'm not a criminal lawyer, but there is no
32 informed, does that in itself mean that evidence that 22 code for how the police deal with their investigations
23 was solitited in contravention to that right weuld be 23 and suspects and I suspect that if there were a code and
24 disqualified? Is that the reading? Because ['m sure 24 if they had a paper fiom which they should read on all
25 the Miranda right in the States does explain that that 25 of these occasions, that this practice of inadvertently
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1 forgetiing to tell people they'ré entitled 1o a Jawyer 1 IANHENDRY: Just for the interests of brevity, I wondered
2 and ot to say anything until their lawyer s there 2 abount that as well. I wondered whether these words were
3 wauld be a nen-issue. Nobody is suggesting that we 3 necessary, bearing in mind that that the other
4 should lose evidence which is valuable because of some 4 provisions relating to removal of judges of the
5 simple mistake, but why don't we correct the possibility 5 Grand Court and the Court of Appeal simply provide that
6 for making the simple mistake, rather than taking away 6 the Govemor must refer to the commission, notto a
7 Tights which ate prefty important and valuable in 7 tribunal but refer to the commission the question of
8 relation to preventing injustices which will happen when 8 possible removal of the senior judges. TI've never
9 people are subject i police pressurs and are not told 9 really understood why it's necessary to go on to say the

10 about their rights in advance? 10 commission may tum itself into a tribunal. Why do you
11 SAMUELBULGIN: Mo, 1 think you're missing the point. We're | 11 have to say that? Why can't it just be the commission?
12 not taking away any rights. They have not been taken 12 Also, those provisions refer to the commissions of
13 - zway. 13 nquiry law as applying to the commisgion when it is
14 SARA COLLINS: Sorry, amending these rights. 14 doing those things. Do you know what I mean?
15 SAMUEL BULGIN: Inthe constitution there is the practice 15 ALDEN M MCLAUGHLIN: Yes, I follow that.
16 where the police caution you when you're arrested and he 16 STUARTJACK: Ifyoulockat section 6.4 of the existing
17 saystoyow, "Youare a charged for so-and-so, you Lave 17 draft, that is not at all provided for already.
18 the right to remain silent, whatever you say may be 18 IAN HENDRY: Yes. That's my point. Then if you lock at
19 taken down in writing and given in evidence against 19 96.5 — 96.4 requires the Governor to refer the matter
20 you." That will remain. That is not being taken away. 20 to the commission. This is the question of removing any
21 What we are simply saying is that if you put this in the 21 Grand Court judge, 96.4. Then 96.5 says:
22 constitution a3 opposed to in an ordinary piece of 22 *The commissions of inquiry law, as enforced
23 legiglation, then pritma facie the judge is bound by the 23 ..{reading to the words)... shall apply to the
24 language of the constitution and if he finds or he has 24 commission when it's doing this thing.”
25 some doubt 23 to whether he was told or not, be hasno 25 So all this is taken care of.
Page 61 Page 63
1 discretion, He has to chuck the evidence, plain and 1 ALDEN i MCLAUGHLIN: Good We can delete that then, We
2 simple. In the United Kingdom, they have the wigdom, 2 were never quite happy with it. '
3 they saw the wisdomn in that and they didn't put it in 3  JANHENDRY: Wewill delste that. Shall [ just give you the
4 the [uman Rights Act; they put it in PACE, which is the 4 points that-occurred to us or did you have anything
5 Police and Evidence Law, which gives the judge the 5 cse? '
6 discretion - ) 6 ALDEN M MCLAUGHLIN: That's it.
7  SARA COLLINS: Arewe going to get PACE? 7 IANHENDRY: Theooes that occurred to us, which my friend
8 SAMUEL BULGIN: We'll get thera. 8 Michasl will fezl very strongly about but 1 agree with
9 IAN HENDRY: All right, we have to move on, Thank you very 9 -him, is that the reference [0 "in a Commonwealth
10 much. 10 country” we should insert "or Treland”. When we have it
11 There are a few pieces of paper -- this is very 11 in a definition of high judicial office it's
12 exciting. We could be near the end of the trail of the 12 "Commonweakh country or Ireland” because Ireland ts not
13 Judicial aud Legal Service Corimission. 13 a member of the Commonwealth.
14 Shall we lock at the draft section 105 first? We 14 ALDEN M MCLAUGHLIN: Lsland?
15 Tave about 22 minutes before we have to hreai:. 15 ITANHENDRY: Ireland.
16 ALDEN M MCLAUGHLDN: Yes, sir. Justa construct process of | 16 ALDEN M MCLAUGHLIN: I thought you said "island", sir. A
17 amendment, There is an omission — before you comment 17 Commonwealth island.
18 on it, sir, just make sure you have our present draft. 18 TAN HENDRY: If you don' object, we will write in "or
19 Section 105, subsection 1.A, icshould say, "The Chief 19 Ircland". '
20 Justice, whe shall be chairman - ex officio who shall 20 ALDEN M MCLAUGHLIN: That submission is miade without aﬁy
2] be chairman”, and we're not entirely happy with 21 biaz.
n subseciion 7, simply because I don't think we — I think 2 (Overspeaking)
23 its called 2 commissions of inquiry law anyhow. We 23  IANHENDRY: Think how many great judges and fonner judges
24 don't have that with us 2and | don't know quite hiow it 24 you would lose if Ireland was not refered to.
25 works. 25 ALDEN M MCLAUGHLIN: Pushes atan open door, sir.
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1 IANHENDRY: Then, in little I, we assume that what you mean 1 KURT TIBBETTS: That'sin (2). We getthe choice thers.
"2 istwolawyers practising in the Cayman Islands? Or do 3 ALDEN M MCLAUGHLIN: 1 think, sit =
3 you not mean that? 3 MCKEEVA BUSH: His point was wider thanthat. Its from the
4  ALDEN M MCLAUGHLRN: Yes, we did mean Cayman [slands, sir. | 4~ Governor's appointment.
5 LANHENDRY: Shall we say "twe lawyers practising in the 5 ALDENM MCLAUGHLIN: There is value in what Ellio's just
6 Cayman Islands, one in govermment service and one in [ said. The difficulty we are having is that ~ and this
7 privale practice ..." 7 is as 2 result of talking Lo the Chief Justice and some
3 Then, is the reference -- I thought it was, but is 2 other people, patt of the value that practising lawyer
9 the reference to "consultation with representatives of g brings to this tribunal is their Jnowledge of how things
10 legal provisional organisations in the Cayman Isiands", 10 actually work now. That would be fine if, as in Ellio's
11 is that good encugh 1o capture a sensible advice to the il cxampie, the lawyer has justretired, but if the lawyer
i2 Governor about governmenl legal service lawyers? T'm 12 has retired 15 or 20 years ago, he or she no longer -
13 Tooking at Sam. 13 I can tell you, after eight years out of the profession,
14 ALDENM MCLAUGHLIN: We have wondered about that as well, | 14 as I've now heen, I really don’t know what obiains(7)
15 but weren't quite sure how -- 15 over there. Sa it doesn't take that long before vou
16 SAMUEL BULGIN: We're not members of any of the professional | 16 lose cirency and we weren't quite sure how to express
17 bodies. 17 that. The desire is t¢ ensure that the tribunal is
18 ALDEN M MCLAUGHLIN: [ know they're not members, but the 12 informed by the views and perceptions of people who are
19 question is whather the pzople advising know enough 19 actually intimately involved in the praciice of law in
20 about the abilities and so forth and so on 20 the jurisdiction at the relevant time.
21 [AN HENDRY: Of course, there's nothing to prevent the 21 I hear hig point, but we weran't quite sure how to
22 Governor secking the view of the Attorney General of the 22 deal with all those eventuzlities.
23 day on the people on his staff, but if there's any 23 ELLIO SOLOMON: Mr Clainman, for what it's worth, it's not
24 daubt, one could write in "appointed by Govemer acting 24 ty arez of expertise, but Twill voice this nevertheless
25 after consultation with representatives of legal 25 and I don't have any information to substantiate it, but
Page 65 Tage 67
1 profassional crganisations in the Cayman Islands and the 1 {inaudibie) perhaps the constitntion -- the flexibility
2 Attorney General . be there to allow someone who hag the expertise but is
3 ALDEN i MCLAUGHLIN: The only reservation we had about 3 not practising, and I would siress that I'm also very
4 putting that in is that it might be desirable to have 4 (inaudible) in that part of the finction of the Judicial
5 the Attormey Genetal himself appoihtcd there and then 5 and Legal Service Conmmission in terms of reviewing cases
[ he'd be advising o1 his own appointment, so we weren't 6 and things that have come before the courts and so on,
7 quite sure how to express that. We don't have an 7 one of the conflicts I've heard -- may [ stress T have
3 objection i principle to that. o heard this -- is that even lawyers who are practising at
9 MICHEAEL BRADLEY: s just the AG should have some say, 9 the end of the day by way of having to submit themselves
10 whether fonnal or informal. 10 through the Legel Advisory Commission and so on and
1l ALDEN M MCLAUGHLIN: Jeffrey's just suggested that we could | 11 through the Attorney General and the Chief Justice
2 write something Jike "and, where appropriate, the 12 themselves is somewhat dependent on them in tenns of
12 Attorney General". ’ 13 being allowed to continue 1o practice. I think it's for
14 IAN HEWNDRY: All right. "And, where appropriate, the 14 nothing else other than perception, and there are
15 Atlomey Gereral." That's good. 15 persons who are more experienced than I, but the very
16 ELLIO SOLOMON: I'm just curious in terms of the "two 16 fact that someone who is practising and somewhat
17 practising lawyers”, I was wondering if the reason has 17 dependent in one way or another on the Chief Justice and
18 been given for the way it is being defined as just "rwo 18 50 On to guarantee of to delermine whellrr they would be
19 practising lawyers®. Whether you put yourselfin the 19 allowed to practice or not, rmay have an influence as
20 position where sameons may have a tremendous degree of 20 well. Idontknow. These are just things 1've heard,
21 experience in the private practice and has just resigned 21 1 have no confirmation.
2 (inaudible). T think there's even been arguments made 22  SARA COLLIMS: 1think there is merit in what Ellio is
23 before in terms of the situation as to how it exists now 3 saying and I wonder if the Legal representation
24 with tespect lo licensing of lawyers, for exampls, by 24 shonldn't be reserved to the heads of the professional
25 way of legal advisor commissions and so on. 25 organisations from time to time, so the President of the
Page 66 Page 68
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two other people wha have had experience of high
judicial office.

IAN HENDRY: Very good peint, I think they would be
appointed by the Govemnor. The Govemor in his
discration would have to choose these. Thank you,
Governor, "Two persons appointed by the Governor."

ALDEN M MCLAUGHLIN: In relation to E, I think this is one
of Ellic's points, perhaps we should take out the
"practising", “neither of whom shall be a practising
lawyer", and take out the word "practising”, to ensure
that it's lay peopla that are there. Can | suggest that
we use the language of our jurisdiction, which is
"attorneys-as-law" as opposed fo "Tawyers”.

1AN HENDRY: Instead of "lavwyers™?

ALDEN M MCLAUGHLIN: Yes.

1AN EENDRY: Does that cover everything? All right. There
are other sections which refer to lawyers, but you're
saying we should be consistent throughout and say
“attorneys-at-law", Do that have hyphens?

ALDEN M MCLAUGHLIN: Yes.

IAN FENDRY: It'g very important to know. 1 don't want to
be sifting at my computer worrying about whether it hag
hyphens.

ROLSTON ANGLIN: Mr Chairman, can I just ask if's just a
minaor point, but I'm not sure if' it would have relevance

Page 71

Page 70

Day 3 Cayman Islands
1 Law Society and the President of the Camanian Bar 1
2 Asgoctation, in order to meet that point? 2
3 KURT TIBBETTS: Onehas to be in the government service. 3
4  ALDENM MCLAUGHLIN: That was the first draft 4
5 SARA COLLING: Ob, one has 1o be in the government service? 5
6 But the ong in private practice - 6
7 SAMUEL BULGIN: In law, people don't use the word 7
8 "practising attorney”, we just vse the word "attomey". 8
9  KURT TIBBETTS: So even if you retirs, you're an attorney? 9

10  SAMUELBULGIN: And that ususlly is constraed to mean —I'm | 10
11 sorry, I'm just saying in Jaw people don't use the word 11
12 "praclismg attomey”, we use the word "attorney”. Thai 12
13 isail encompassing. And in respect of the one in 13
i4 government service and one in private practice appointed 14
15 by the Governor, 1 think all you need to do is tweak 15
16 that language 1o say, in respect of the laer, "after 16
17 consultation with representatives of the legal 17
18 . professional creanisation”. 18
19 AN HENDRY: Would it help to say "two lawyers qualified to 19
O 20 practice in the Cayman Tslands™? 20
' 21 MICHAEL BRADLEY: Ihave a technical objection thete, My 21
22 memory of the legal practitionets law is that if you 22
23 cease to hold a practising Gertificate for two years 23
24 - - fhat you're steuck off the Roll of Artorneys, |24
25 ALDENM MCLAUGHLIN: Yes, bui the holding of a practising | 25

Page 65

i certificate is not contingent upon your actually 1
2 practising, because when you take risky jobs such as 2
3 I have, you ensure ihat you keep your practising 3
4 certificate so that when you pet turfed out, youcan 4
3 still go and practice law. 5
6 MICHAFEL BRADLEY: WhatF'm saying is, if you hadn't,you | 6
7 would no longer be an attoriey. 7
8§  ALDEN MMCLAUGHLIN: I'm still an attorney. 8
9 MICHAEL BRADLEY: Butif you hadn't - 9
O i6 ALDEN MMCLAUGHLIN: Correct, 10
11 SAMUEL BULGIN: Once en atiomey, always an attornsy. The | 11
12 only distinction is whether they are practising or not. 12
13 So even if you don't pay your practising fees, you still 13
14 remain an attorney except that you are not an attomey 14
15 on the roll, you can't practice but you stilt remain an 15
16 attorney. 16
17 KURT TIBBETTS: Buttheir suggestion would cover what you | 17
18 say and what everybody has to say: "two lawysrs 18
19 qualifted to practice”. Bven ifthey are refired, they 12
20 are stll qualified to practice, which would cover what 20
21 you're saying. al
22 IANHENDRY: Okay, we'll go with that. 22
23 Then very briefly because ~ ' 23
24  STUART JACK: Sorry, Mr Chairman, just one other thing that | 24
23 1 thought of C does not acivally say who appoints these 25

down the road. On several of these they end by saying
"3 teleconference”. Do we need to insert sumething
saying "or such technology"? Imean, just because
technology changes and moves on to vides conference —1
don't know what tomorrow's technology is going to be.
LAN HENDRY: "Or other electronic means of comrounication"?
STUART JACK: Somry, but (inandibie} so maybe reference to
teleconference should be in ~ whatever it was, 19.
1AN HENDRY: Mo, the only words we've taken out of 7 are the
words in bold type.
Very briefly because we have 10 go downstairs,
106 --
STUART JACK: Mr Chairruan, T have  point about 106, Does
there need to be another subsection before the sentence
that bagieally recuses the Chief Justice when this body
is appointing the President of the Court of Appeal 5o
certainly no contentions thal the President of the Court
of Appeal is not appeinted by the Chief Justice.
If this body is going to appoint the Chief Justice
and the President of the Court of Appeal as well as the
members of those counts, shouldn't there be something
which excludes them fram that particniar appointment,
handling that particular function just as they're
excluded in 6 from dealing with serious allegations?
ALDEN M MCLAUGHLIN: Mr Chairman, we've thought about this.
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1 The Chief Justice wouldn't be appointing the President 1-  instances, yes, they are members, and the last thing you
2 of the Court of Appeal or vice versa, it would be the 2 want tn such a small community is people, you know,
3 commission who makes the appointments, We believethat | 3 being able to point their fingers and — I think that's
4 in the appointment of the President of the Courtof 4 why we set this up in the first place, s0 we wouldn't
5 Appeal, the views of the Chief Justice would be very 5 have that,
6 important, and vice versa, and hence the reason we've 6 T just can't see the reasoning behind it because
7 left itin. Tt's not a singular appointment, it's not 7 I thought we were setfing it up — and that's how it was
g something that the Chief Justice can do by himself. 8 in the fitst instance. Iwas satisfied it was a great
9 There will be seven other members of the commission who | ¢ thing to do in the country, but you don't want the Chief
10 have a view as well. So that's what we think about it 10 Justice and now all these little things. God, you have
11  STUARTJACK: I can only relay the opinion of the 11 enough to do in managing the courts, all of them.
12 now-retired but long-serving President of the Court of 12 STUART JACK: Iknow we're in a rush but just two points to
13 Appeal, and his view was that the Chief Justice should 13 get this right. On the appointment of the Chief Justice
14 have no say on the appoiniment of any member of the 14 and the President of the Court of Appeal in particular,
15 Court of Appeal because of the potential conilict 15 theoretically, under the provisions drafted in 105, you
16 imvolved in the appeal court considering the judgments 16 could have a situation where one of those most senior
17  of the members of their own couris. ButI'mnota 17 legal judicial officers was appointed by & quorum that
18 lawyer, T don't know (inaudible), I just relay that 13 would contain only one prson with judicial experience,
19 view. 19 which would be the Chief Justice in the case of the
20 1ANHENDRY: It sounds to me as if this is one of those 20 president of the Court of Appeal or vice versa.
21 judicial humorous moments. But I can see the point in 21 Shouldn't it be that when we're choosing tha most senior
22 principle, but I think the answer that the CT would be 22 judges, there should be at least two judges involved in
23 one of gight is quite comnforting, actually. He can't ek} that decision?
24 have a determining voice. - 24 ALDENM MCLAUGHLIN: 1think that's sensible. We hadn't
25 Very briefly, because we have to go downstairs ~ of 25 considered that.
Page 73 Page 75
1 course we can come back and continue this discussion 1 STUART JACK: One other point. (inaudible) constitutes
2 later -- 2 itself a tribunal, the word "mibunal" is (inaudibleym
1 SAMUEL BULGIN: Just one mors améndment to 106, Tthink | 3 the text.
4 that the language reads "his or her misbehaviour 4 ALDEN M MCLAUGHLIN: It needs to come out.
5 inability(?y". [ think the constitution speaks to a 5  STUART JACK: That's comeout a]ready‘.-?
& mighehaviour ability". . 6 AN HENDRY: What1 was going to suggest, we may have time
7 IANHENDRY: Iwas going to say [ think that the idea of the 7 this afternoon o come back and tidy this up, but even
B new subsection 6 reflects what we discussed yesterday. g if we dontt, 1 can talk to Jefirey about tidying up the
¢ 1 think the drafting just needs a bit of tweaking, It g drafting, but I think the principles are cleat.
10 would probebly be sensible to cross-refer to the two 10 McKeeva's question is a fundamental question. There
11 sections, 96.4 and the equivalent, then it's clear what 11 comes a time when one has fo choose if you're going to
12 we're falking about. 12 have such a body. In some places the Chief Justice is
13 MCKEEVA BUSH: I don't want to prolang this, but the need to I3 on the body and in other places the Chief Justice is
14 set up a Judicial and Legal Services Cornmission has 14 not. There are argumenis both ways. Actally, I think
15 arisén in the country now, We feel that's the best way 15 my own personal view i that rather than having a Chief
16 to go. The Chief Justice and the president of the Count 16 Tustice who, as you put it, McKeeva, is sort of sbove
17 of Appeal, the two highest courts, if we are seiting 17 all this, it's actually better for the Chief Justice to
13 -this up to govern all judicial matters, he's the head of 18 be getting down and getting his hands dirty with it in
‘19 judicial matters, Why are we including them in this 19 all these things and not being -- you know, a commission
20 body? We think that they should bs above it and out of 20 of this size, of eight persons, the Chief fustice will
21 the fray, because thai's all itis. Debate. Why, 21 be just one of them, in a way it is a control on any ong
22 [ mean, is it that you have to put them in there? 2 individual's power and influence and therefore it's 2
23 1 thought that you would want the Chief Fustice to be 23 good thing. 1 think it's an advantage that the CJ would
24 seen to be above all of these things, and even though 24 be involved. ’
25 they will have to remove themselves in cerfain 25 Anyway, we mist break now because we have to have
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1 lunch and come back at 1.30, except that, as 1 said 1 which I see as not an end - it might be the end of this
2 earlier, to allow our team to meet with the Minister for 2 process, but i's very much a beginning, and I will very
3 15 or 20 minutes. 3 much look forward fo the referendum and I hope the work
4 MCKEEVA BUSH: When you come back to discuss this, I think | 4 that can go on after that.
5 we need to look more serjously at the inclusion and at 5 First of all, in light of the overall package that
[ him bemg the chairman of this alse. I mean, I just 6 we have agreed, 1 can find aceeptance for the proposed
7 can't see why — we have no casg, certainly that has 7 bill of rights. Tt is an important first step, and
8 besn made to me, as to why he needs to be. I think that 8 I emphasise first step, in the enhancement of human
2 1o matter who we are in the Islands or anywhere else, i rights protection in the Cayman Islands. It'snota
10 neads to be subjected to these sort of things. I'know 10 matter of any one view winning or losing, and that
1 you're making provision for where there is some 11 T would ask you to support me in. [ think it's a matter
12 challenge to their functions and misbehaviour that they 12 of taking people with us and protecting and promoting
13 are not there, but I just find jt — if you are locking 13 rights, and I hope and expect that it will actively
14 forward to all these as a modemnisation, because he is 14 raige awareness and strengthen respect for bntman rights
i5 there, lie shouldn't be chairman of this and perhaps I 15 in the [slands in accordance with international treaty
16 don't know why he is onit, Okay. 16 obligations for which the UK is responsible, and
17 (1240 pm) 17 accordingly the UK government and, just as itnportantly
18 (The luncheon adjournment) 18 the Cayman [slands government, has to continue to be
19 (130pm) 19 vigilant to ensure compliance in respect of human
O 20 (Proveedings delayed) 20 rights. In this respect, I wani to encourage you to
21 (206 pm) 21 make much more rapid progress on the local Jegislation
22 GILLIAN MERRON: If we could start on our final session of 22 needed to deal with these obligations and particutarly
23 talks, and if T conld set out a few things particularly 23 those relating to children and to women, Kuri and Alden
24 in relation to the areas that we've all disenssed and 24 will remember that we discussed this at the Jast
25 then throw it apen for any comments, but my first point 25 Overseas Tamitories consultative couneil in respect of
Page 77 Page 79
1 is to thank you, as I open the final session of talks, | the deadlines for action on the convention on the
2 for what is the good spirit I found when Icame in, a 2 elimination of discrimination against women and on the
3 good spitit which 1 hope I will take out with me. It's 3 International Labour Qrganisation convention against the
4 2 spirit in which everyone has participated in 14 woest forms of child labeur. Texpect the Cayman
5 negotiations which are important, chalienging and Thope | 3 Islands to thake progress on implementing legislation
6 will take us forward, 6 before the OT'CC meeting which we have at the end of 2002
7 In order to try and find some common ground, I would | 7 and L of course, can confirm that we stand ready to
3 say that everybody involved has been willing to 8 assist, should you requirs fhat,
- : b compromise. 1 hope what I'm going to suggestnowean | ¢ If1 can move on to the National Security Couneil,
O 10 allow us to do - as T said to Kurt what never takes 10 [ understand that we have all agreed on the powers and
11 very long is just to say, "Yes". I'li give ita go. 1 the remit of the council, and the vital point is that
12 As you know, T've listened carefully to your views 12 the operational independence of the Royal Cayman Islands
i3 and had the chance to reflect on them and discuss them 13 Police Force should not be compromised. Accordingly,
14 with officials, and obvicusly in listening to your views i4 the words, and T quote "with the exception of operation
15 I also have to be mindful of the UK's relationship and 15 of and staffing matters” must remain. If this and the
16 parinership with the Overseas Territories, which is very | 16 overall composition of the council is accepted, 1 could
17 important, and also the need that we have that I know 17 accept that the Governor, as in the BVI constitution,
18 you all acknowledged to meet our international 18 would be bound by the council's advice except where he
19 obligations, 50 I'm grateful to you all for the work you 19 or she considered that giving effect to that advice
20 did to recduce the list of sutstanding items. I was 20 would adversely affect Her Majesty's iiterests, whether
2l mote than 10 and it got down to three, which was the 21 in respect of the UK or in respect of the Cayman
22 bill of rights, the National Security Council and the 22 Islands. We are, at the moment, circulating a copy of
23 appointment of Governor. 1'm going to setout my final | 23 our final proposal of the wording of this section, which
24 position of each of the three items, which will form, 24 is ane that ['m able to accept.
25 I hope, part of the final package. It's a final package 25 Finally, if T can nam to the issue of consultation
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1 on the appoiniment of the Govemor, as [ said yesterday, ] one last look around the teble. No? No further
2 1 do fully understand and sympathise with your wish to 2 comments?
3 have a greater say in the selection and appointment of 3 T'n going to seek advice from Mr Hendry.
4 Govemors to the Cayman Islands and I also know that you| 4  IAN HENDRY: Well, I think the best thing to dajs we bave &
5 appreciate it isn't easy to strike the balance between 3 litile bit more business to do on some technical matters
6 the Govemnot's responsihbility to the territory and to 6 we don't need to trouble you with, but perhaps I could
7 the UK ministers. I know that you appreciate that we 7 Jjust take a minute to say or torecall where we will go
8 have to preserve the position that Govemors are 3 next, at least inl the next week ot 50, ]
9 selected by UK. ministers for appointment by her majesty. | 9 Asbefore, I will undertake to1make all the changes
10 I want to endorse the policy introduced by . 10 te the draft that we have agreed and send out clean text
11 Baroness Amos in 2002, and as we discussed yesterday, | Il gz soon as ] can early next week, It will then be in
12 1 wrote to Kurt in November inviting you to suggest the | 12 your hands; together with the deaft latters we discussed
13 skills and expertise that a Governor of the Cayman i3 and agreed. Tt will then be in your hands to pubiish as
14 Islands should possess. The appointment process isnow | 14 5000 as you want to sa that the people canread it and
15 well under way, and so any response in the next week 13 have more than three months before the referendum
16 would be extremely beneficial and helpful to us. 16 scheduted for 20 May. As I say, Il do my best to get
17 Following the discussions yesterday and careful 17 it out, T hope at the latest by Tuesday or Wednesday,
18 consideration, [ am not prepared to write anything inte 18 and I hope that timetable would be safisfactory for yoi.
19 the constitution on this matter. No constitution of any 19 KURT TIBBETTS: Madam Chair, I think pethaps others may have
O - 20 of the Overseas Tervitories provides for consultstionon | 20 been waiting to hear if there were any other imatters we
21 the appointment of & Governor, and I do not feel it is 21 needed to go through. uaderstand what Mr Hendry has
22 right or proper, nor am 1 willing to make an exception 22 seid regarding any tidying up that might be needed, so
23 here, 3 1 think now that averybody appreciates that for al)
24 I hope that that is hefpful in setting out where 24 purposes and intentions you think that this meeting is
25 [ feel we canend up. I'd like to open the floor now to 5 really at an end, Jet e say, on behalf of the
Paga B) Page 83
1 you for any final views ot the package I've set out and 1 government to you, and forgive me, but especially to the
2 Fhope that we can lead that io agreement on the draft 2 team, not leaving you ont -
3 constitation for the Cayman Islands. 3  GILLIAN MERRON: Mo, you should thank the team.
4 Would anyone like to make any comments? 4 KURT TIBBETTS: We certainly appreciate all the efforts. As
5 SARA COLLINS: Thank you very much. Just so that the 5 my colleague Minister McLaughlin has said, this has been
é position is clear, and I think it bas to be, the Human - & a very long journey and 1do accept that we'te not at
7 Rights Committee's position remains as set out in the ? the end of it, but certainiy 211 of the main issues that \
3 paper and we will campaign against the bill of rights on 8 we, in many instances strugpled with, not only within
9 the basis set out in that paper. 1just want to make 9 curselves but also understanding full welt our jobs as
(—\% 10 that clear so there is 1o misunderstanding. 10 representatives of the people and doing everything
k\./ 11 GILLIAN MERRON: That will be o matter for your. 1hope that 11 possible on our part to ensure that 2 final document
12 if we agree the paper today, the draft constitution, 12 reflected by and large the wishes and aspirations and
13 Thope that everybody will consider what the best way 13 hopes and dreams of the vast majority of the people of
14 forward is in respect of Cayman Islenders. . 14 the Caymnan Islands, [ believe it iz fair to say that
15 SARA COLLINS: Yes, if'sjust that] have — : 15  givenali of the elements thatwe have to deal with in
16 GILLIAN MERRON: The point is absolutely on record, Sara, 16 arriving at a final document, that this, as I envisaged,
17  SARA COLLINS: The point has been made that we've agreed 17 based on the discussions and what you have just said,
18 things before which we haven't so I want to make it 18 raflects just that, and [ want to say thanks on behalf
19 clear. 19 of the goverament.
20  GILLIAN MERRON: Thank you. And it's on the record. 20 MCKEEVA BUSH: Minister, issues have been ventilated and

21  ALDEN M MCLAUGHLIN: Minister, I just want to say, if 1ean, | 21 certainly the opposition want to thank Mr Hendry and the

22 - becanse I'm almost overcome, astualiy, this has been a 22 teem. It's not a modernised constimtion as 1 would

23 long, long struggle and T just want o say thanks, 23 have preferred. I still think that there are far tﬁo

24 T thinke we're finally there. 24 many things here that will not really help fhe 1slands
25

25  GILLIAN MERRON: Good. Thank yvou very much. Il just take as much as we would like it to, as [ think it can.
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1 Nevartheless, we are the loyal opposition, and cercinly 1 constitution, I say that objectively, and 2 lot of the
2 we have had our chance, at preat cost to ourselves, to 2 credit for that is due to you persuading us that we need
3 ventilate the jssues. We will need to see how and what 3 to have a mare enlightened view of the governance of the
4 is put before the people as a referendurn, and that will 4 Cayman Islands and you succeeded in doing that.- Se
5 be the crux of the matter because there is much that 5 thank you very much and all the very best with
4 needs to be explained to the public. That's morea & explaining it to the people. I'wili help if you'd like,
7 local matter than a UK maiter, and we are eager to see 7 but perhaps you don't need me.
8 what the government will do in that regard, 8  GILLIAN MERRON: If1'm allowed to have the last word before
i ‘We thank you very much for your kind courtesies, and 9 1 return to Parliament, I think 1972 does suggest that
10 again thank Mr Hendry and the team. 10 2009 is the right time to start again. Jt's quitea
11 GIELIAN MERRON: Thank you. An long time ago. [ actually think we'rs on the edge of
12 EDUARDO THOMPSON: Madam Chair, at the risk of taking a | 12 something very exciting, As I said in nzy closing
13 little longer, I would like to take the opportunity on 13 comments just now, for me this is work in progress, this
14 behalf of the chamber of commerce of the Cayman Islands 14 is not the end, this is actually the start. It's very
15 to thank you yourself and your wonderful staff, Cur 15 exciting as you move foward the referendum, explaining
16 position has been placed in biack and white on the 16 things such as this is not easy, and I think it's
17 record. 1sat here quietly as my associates have put 17 absolutely vital that the people of the Cayman Iglands
18 their pogition forward. We've baen relatively happy 18 nnderstand what's being put 1o them so they can make 2
19 with what we've seen and thank you for allowing us to 19 fully informed decision becauss that's the essence of
20 take part and assist. Thank you. 20 democracy.
21  GILLIAN MERRON: Quistis sormetimes underestimated. 21 1 also said and I raiterate that the job of the
2 Anyhody else wish 1o meke a pomi? _ 22 comstitution is to take people with us, not to beat them
71 NICHOLAS SYKES: I'd like 1o give the thanks of all us 23 over the head in any way, and this is how it's going to
24 pastors — [ believe T can speak for all — for enabling 24 move us forward, YouTl have a lot of work to do in
25 the voice of the church ta be represented at these 25 explanation. 1 hope the people of the Cayman Islands
Page 83 ' . Page 87
1 talks, we believe not aaly the church as such but those 1 will welcoms it and I hope it will be a successful
2 for whom the church is important in the Cayman Isiands, 2 referendum and then we.can move forward, because it is
3 and we do appreciate the oppbrtunity for being a part of 3 just one siep. _
4 this procedure. 4 I would Tike to thank all of you again and I would
5 GILLIAN MERRON: You're welcome. 3 like to thank rlny tearn becanse [ lmow what they do.
6 SARA COLLINS: Minister, a final word from me. Iwouldlike | © They're a bit modest, to be honest, but [ said they're
7 to thank you for stening to me so graciously end 7 aliowed a cup of fea when they go back to the office,
§ sttentively. The outcome wasn't what we wanted, but the 8 and five minutes.
g pracess has been conducted with respect to our views. 9  KURT FIBBETTS: 1was acked anonymously for you to check on
10 Thank you for that. 10 their salary.
11 GILLIAN MERRON: lan? 11 GILLLIAN MERROM: Yes, well done. They're worth their weight
12 IAN HENDRY: T would like to thank you, Minister. Very 12 in gold, so you can't pay that.
13 riefly, could I respond to the words of thanks to 13 KURT TIBBETTS: Itried.
14 myself and the team? It's very gratifying to hear those 14  GILLTAN MERRON: But of course you can always try.
13 words. 14d Tike &o reciprocate by thanking you al, all 15 Seriously, they are an exesptional group of officials
16 of you who have taken parl in now the three rounds of 16 and I'm delighted that ...
17 negotiations, sometimes difficult, soretimes tricky, but 17 (Applause)
12 always, I'm glad to say, good humoured and constructive. 18 I think we can all be proud of what we've achieved
19 My own personal view, having done this business with 19 1 believe there is a bit of tidying up to do, and if
20 other territories, is that the draft constitution we 20 you'l excuse me, | will be leaving but it's been a
21 have reached on which the people will herve their say, 21 great pleasure either to mest you for the fivst time or
22 quite rightly, is a fine, modemised constitution for 22 to see you again. It very excited about what this
23 the territory, with enomous advantages and leaps 23 means for the Cayinan Islands and I'm very glad to be 2
24 forward aver the creaking, ancient constitntion of 1972, 4 pari of it, so my thanks and good wishes for your return
25 I've uged this word before -- it is an enlightened 25 home and my ragards fo your communities and your friends
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1 and farnilies. Thank you. 1 it was felt it was best to give it to a lay psrson.
2 IANHENDRY: We'll have a break for ten mimutes. 2 Obviously she's very able, Baroness Prashar, and has
3 (230pm) I_ o 3 chaired ather commiitees in the past. She’s n very good
4 (A short break) 4 chairperson, but the fact that she's a layman I thitk
5  (2.45pm) 5 has brought qualities to justice that the people in
6 AN HENDRY; Ladiesand gentlemen, I have Jeamt seme very | 6 genetal can understand.
7 important informatin, and if I've got it right, itis 7 That was the idea in doing it, apart from also aot
8 the birthday today of Orrett #nd Rolston. Before doing 8 having any particular lawyer in charge, problems of
9 anything eise, 1find it difficult to think of twa nicer 9 hisrarchy, problems of conflict of interest and so on.
19 people whose birthday itis, and I'd like to wish them 10 They're just ong member of the commitiee.
11 happy bitthday on bebalf of us all. 11  IANHENDRY: I think another reason - sorry to interject,
12 {(Applause and singing) 12 and pethaps the CJ wenld appreciate this, is that
13 LAN HENDRY: We have to setile the Tndicial and Legal 13 gpecific provision is mads, rightly, for the Chief
14 Service Commission. [ think we were almast there, but 14 Tustice to recuse himselfin certain circumstances and
15 just before lunch McKeeva asked if we could come backto |15 therefore it's better, T think, to have as chait
16 this, and indeed we must do that. 16 somebody wha is unlikely to have to recuse themselves ot
17 My recollection, although Jeffrey knows more about 17 absent themselves from any of the business of the
18 itthan [, isthat the equivalent body in the UK is not i8 - commission,
1% chaired by & judge, and one option right b to 19 ALDEN M MCLAUGHLIN: Mr Chairan, there's one point now in
O 20 reorganise this so that one of the two members listed in 20 this new construct that we've thought about. [fthe
21 1051E, one of the two lay members, might be appointed to 21 -chaitman is one of the lay people, then perhaps we
2 chair this commission. 1 think it would have to bea 2 should not have those two members appointed in
23 matter for the Govemnor to choose which one and makethe | 23 accordance with the advics of the Premier and the Leader
24 appointment. I don't expect the current Chief Jﬁstice |24 of the Opposition, for obvious reasons. 1 know these
25 will be happy about this, but you can blame me. T've 25 are concerns which the Leader of the Opposition has
Page 89 Page 01
1 kmown him & long time and 1 Jike him-very much, 2o you 1 advocated before. Perhaps we could reformulate that to
2 can blame me and Tl take it on my shoulders for making 2 say "two members appointed by the Governor acting after
3 the proposal. But if it would help some of McKesva's 3 consultation with the Leader of the Opposition and the
4 hesitations about this, that might be a_suitab]e way 4 Prernier”, so that it's not their sug_gestion, but he
§  forward. lewould mean a lintle bit of redrafiing, but 5 would perhaps wish to have a word with the Premier and
6 Tdon't trink hat's difficult at all, It's the & Leader of the Opposition to say, "T'm thinking about
7. principle of the matter. I had thought that ons of the 7 appointing so-and-so, what do you think?" and then we
8 other twa judicial members listed in (c) might be chair, g taks the real political infiusnce out of who the
9 but they're likely to be non-resident and therefore it 9  chairmanis.
(’B 10 could be practically difficult. 10 1ANHENDRY: Yes. And in consequence, one would delete "whe.
S 11 So gince we have a good precedent in the UK for a 11 will gach notninate one member™.
12 non-lawyer to chair such a body, why not let’s follow 12 ALDEN M MCLAUGHLDY: Right.
i3 that here? That would have the result that the eminent 13 IANHENDRY: I think that's an good move, actually.
14- judicial members and the eminent attomey members would 14 MCKEEVA BUSH: MrChairman, I'll go back to the beginming.
15 be members but none of thern would hizve the miluence of 15 We ara a small community and a lot goas with that.
16 holding the chair. 16 We're trying to modemise the povernance. We have
17 How does that seund from your point of view? 17 reached some places with it, not all that 1 would like
18 JEFFREY JOWELL: Could 1just say that in the United Kingdom | 13 to see, but we bave reached some places with it,
10 the lay person does chair the Judicial Appointments 19 1 cam'i understand -- we have made several commissions,
20 Commission. It has a great advantage in the cense that 20 we keep saying whers polilicians who are elected by the
21 one of their roles is to try and apply standards wirich 21 people shouldn't be involved, and the Minister of
22 the public in general can understand. There's always a 22 Education just pointed out one that I took objection to.
23 danger that lawyers pllay lawyers's games and speak legal 23 I ses no difference with judges and other such people,
24 Janguage and get stuck in a bit of a rut and don't 24 They carry more influence than politicians, and they
25 consider wider sacial vaiues. This was the reason why 23 have much more to give away(?), much more at stake ﬁ
Page 90 Page 92
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fimes than what politicians have. I just don't see the
need to have these people on here. I just don't see it.
Never mind what i done in the rest of the Cotmmonwealth.
it's a whole different ball game in other places, in
fact whole different judiciares when you compare them.
1, with no disrespect to anyone, do not believe we
should have people on this who are going io be subject
ta -- and I feel strong about that because this is -- of
all of them that we appointed, this is one of the more
serjous ones, the most powerfid body, I believe, that we
will have. Taking it out of the hands of the Governor,
that we'd accept. [ just don't see why we don't leave
it — there may be other changes but as far as
membership is concerned -- the way we had it before.
I've seen the Chief Justice make his argument, ['ve
read that. But it doesn't convince me that any Chisf
Justice -- and [ was reminded, not that I wasn't keeping
it in the hack of my mind, but] was reminded that this
is 50 years since Cayman had its own constitution, not
since the 1972, of course, but since the 1958, first
written constitwtion as such, and so we were working for
- many years, and while we're here congratulating
ourseives about the mileage we have made and the
distance we've come, what are we doing by this? What
are we? We can't write these documents to appease any
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" singie one of them. They haven't always pre-dominated,

doing this? I don't want to speak just about the Cayman
Islands. I just wani to talk about other countries that
have done this, including the United Kingdom, South
Africa and some of the Overseas Territories. The first
reason is to take the appointment, discipline and --
sorry, of the judiciary out of the hands of politicians
becanse thae offonds the notion of a separation of
power, In Russia in the bad old days, and probably sven
back again today, politicians would always appoint
people who would be friendly to them, they were blatant
about it and they would be in touch with them on the
telephone and all sorts. That doesn't go on here, but
justice must be seen to be done. That's the separation.
The other thing is to provide a good balance of
expertise so that when you're appointing people you can
apply both values but also seme knowledge of what these
people are like, ow things operais in the court. And
for that reason, for the second reason, senior judges
have always been put on these commissions, on every

but at least they've bean there, because they're the
peopie, as the attorney put yesterday, who really know
what goes on in those courts, what qualities are needed,
probably better than anyone eise. S you certainly
need, 1 think, a judge -- all countries have decided
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one person, no matter how nice wa want to be, how many
friends we have and who they support or do_n"t support.
But this Judicial and Legal Services Commission should
be far above all of that, and the Chief Justice should
be ghove this. He shouldn't want to be on this, to my
thinking, and no one has convinced me wlhy. No one has
convinced me why. Ifhe has have information to give
that cannot be heard otherwise by the commission, then
he can give that infornation to the commission via the
chairman.

They can always have a consultation, as I guess they
would. But this here is ane that he has to be
accountable to, and there is the new area clavse where
they will excuse themselves if they are challenged in
sotne shape or formu, It shouldn't have to be that way,
and there is no need to be that way,

Al I'm saving, sir, perhaps 50 years from today,
when you and me are not here, they will stand up and
say, "Perhaps they were wige words." But I don't think
it does anything for our constitution to be having this
sort of commission wilh peaple on it that if's supposed
to cap(7), 1o maver how good we may think we are.

I sfop there, sir.

JEFFREY JOWELL: Could I just say: what is the purpose, the

Leader of the Opposition asks quite rightly, of our
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MCKEEVA BUSH: Mr Chairman, T think the Frofessor probably

that you need some kind of judicial representation on
this commission.

The question is: should it be the Chief Justice or
another indge? Again, in most ¢ases — in South Afiica
it's the Chief Justice, in the UK its four very, very
genior judees of the Court of Appeal but not the Chief
Tustica ~ yon always have the judicial representation
2o that there is a balance. The practitionsrs, the
laymen and the judiciary. That's the constitution of
virtually every judicial appointiments commission all

over the world.

answered some of -- as [ say, | feel like the Chief
Tustice shouldn't be part of it. Not onty (inaudible)
whatever happens, and there are a lat of precedents that
we can pick, but - and I understand that the separation
of pawers in Cayman, we didn't have this because
politicians didn't have any such power. 1t does not
stand with us, and thank God it dont. MNot even our
appointments ghould be on the commission. And thats
why, if we remember the last constimtion and the very
Birst Jaw thought that it should rest with the Govemnaor.
We want 1o graduate out of that now and do something
else,

But the part that I think bears only o me, as far
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1 as I'm concerned, justice tust be seen to be done. 1 please not let i get to where we revert 10 status quo,
2 1 said before we took the break that the President 2 becanse that -- ng, 10, I'm not saying anybody's saying
k) of the Court of Appeal, I would have no objection to 3 that, 1'm nat irying to say anybody's saying that, but
4 that extent, since you fee) that you have to have ons, 4 all I'm saying is we must look forward from now because
5 but the Chief Justice, no. IEwe go this route, if you 5 that doss not work even for five seconds of the day, and
G don't — if you can't agree with me, the least that [3 it is proven.
7 could be done is fora seperate tribunzl (o deal with 7 MCKEEVA BUSH: Mr Chaimman, I don't kmow why the leader of
8 wrongdoing of any kind or allegations. Because how do g8 gavernment business would even go there, because the
9 you expest the Chief Justice or any judge to sit on such 9 fact is we have something that is different before us
10 a commission in such a small place? The Minister of 10 that we made e feel there needs to be some
11 Education was the one talking about bow things are done. 11 modernisation in the process, ‘We may not want 1o stay
12 ALDENM MCLAUGHLIN: Sorry, Mr Chairmari, [ don't want to | 12 where we are. We believe there may be something beuer
13 nterrupt the leader, but I just want him to understand 13 and take the 1oad off the Governor and take him away
i4 that the propesal is that neither the Chief Justice nor 14 from the blame, but I don't believe the answer is — md
15 the President of the Court of Appeal wonld sit oo the 15 as I said, we might like the Chief Justice we have now,
16 tribunal. 16 but no one knows what we will get.
17 MCKEEVA BUSH: 1know that, 1imow that, but the people that | 17 IANHENDRY: The point is well taken and accepted that we
13 git on fhat tribunal are the people that they sit with 8 are moving ahead to a different system, and the one
19 in council on every matter to do with the judiciary and 19 reinaining question, although I have & small detail about
20 the Miuister of Edhecation was the one talking about how 20 which I'm waiting to touch on, is whether the Chief
21 things are done in Cayman. In other words — T use 21 Jnstice ex officio, whoever it may be, should be on this
22 words that he didntuse - they become friends and 22 body.
2 things are done at the cocktaii table and so on. That's 23 While we're thinking about that, perhaps I could’
24 what he was saving, Small island, sir, it's a small 24 fust mention nay small detail, 'We need o solve it. In
25 island. We are not like the UK with 60 million people, 25 {d), it now says:
Page 97 Page 99
1 not South Afiica, and I do not believe that such an 1 *“Fwo attorneys-at-law qualified to practice in the
2 important commission -- while he's a very important 2 Cayman Islands, one in government service and one in
3 person, T think he needs to be above it and he needs to 3 private practice ..."
4 be subject to it. That's what we should be 4 That doesn't work any more because we're saying
5 strengthening. . 5 people who are qualified to practice. 1suppose the way
6 So of course they would have his input because they & of fixing that would be to say “one with experience in
7 would consuit with him because it's to do with the 7 government service and one with experiencs in private
8 judiciary. Whatever Turks and Caicos, which I don't g practice”. Would that do? Because we're getting --
9 think is any example for us, nor the BVI, which I don't ¢ itsEllio's question of not ruling out somebody who is
10 think is any example for us, whatever they want, 10 aot actually practising for the fime being. If we solve
11 whatever they do, is their business. Cayman is where 1] that one with "one with experience in government service
12 I grew up and what I know. 12 and one with experience in private practice”, then at
13 KURT TIBBETTS: Mr Chairman, I don't thirk that itis so | 13 least you have a batance of atlomeys-ai-law from the
14 tmiuch that we are at odds as much ag simply trying to 14 private sector and the public sector.
15 find an answer that is satistactory. I wantto Jay 2 15 As far as the Chiaf Justice on the commission 18
16 benchmark and ask us please to look from there forward, | 16 concerned, I find is very difficult because I can see
17 I can telt you -- not thatI like to drag him in but 17 - there are arguments in both directions. We've faced the
18 I ¢can alco tell you fhat our present Govemor can also 18 same cuestion with other territories and some have
1% tell you and everybody else that what obtains now is 19 chosen one way and some have chosen a different way.
20 totally unsatisfactory, just my experience, and not 20 KURT TIBBETTS: Do you feel you're imposing by simply
21 about looking at that experience to simply change butto | 21 telling us what your view is and why?
22 accept that what obtains is unsatisfactery for all 22 AN HENDRY: Iwill if you want me to.
23 concerned, bui especially for the country. 23 KURT TIBBETTS: Yes. We know where we are without il so it
24 I'm not saying with what I'm saying now that I have 24 can' make it any worge.
25 an answer that will satisfy all of us. T am asking us 25 AN HENDRY: Ithink I was just going to say first, before
Page 98 Page 100
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i T do that, whether -- bacause it i you that is going to 1 ihere will be a Camanian who will be that. But you
2 have to live with it, and 1 don't know whether Alden and 2 can't hold that argument because you have two persons
3 Jeffrey in the course of their confabulations just now 3 swho hold or have held high judicial office ina
4 have come up with zny other idea. 4 Commonwealth country but do not currently hold sueh
5 1 think my personal view is that if you have the 5 office in the Cayman Islands. Are they going to be from
[ President of the Cowrt of Appeal on the commission, two 6 Cayman or outside of Cayman? .
7 other judicial members who do not currently hold such 7 ALDEN M MCLAUGHLIN; For the foreseeable future, they are
8 office in the Cayman Islands, that is probably enough 8 more likely than not to come from somewhere else simply
9 for of a judicial presence. 9 because the peol on which we can draw in Cayman of
18 The other pbim is that, although I said this 10 former judges is very, very small. Thet's just the
11 moming I saw no hamm in the Chief Justice being on and 11 reality of Cayman.
12 having to get his hands dirty rather than sitting in an 12 MCKEEVA BUSH: Yes. When we were sitting to make up the
13 ivory tower apant from all this, I think actuzlly fhe 13 board of the Cayman islands monetary authority, the -
14 Chief Justice could find his or her task more difficult 14 position was put forward, a new board, who were to be
15 by being in such 2 bedy. I da take McKesva's point that 15 independent of government and an independent body. The
16 there iz nothing to prevent the views of a Chief Justice 16 names that they should have to give it the semblance of
17 being fed nte this body. [1would be estonishing if 17 independence that intemationally it needed to look
18 they waren't. No Chiaf Justice wonld be so purs as to 18 lile, that we should appoint some people from overseas
18 say, "1'm not going to say anything.” Of course they'll 19 and the truth i3, while some of us didn' agree, it
O 20 put their views in and they're free to do that. J20 worked well. We got good advice, [ think.
21 1 think if § wag to make a judgment of Solomon, 21 30 I don't know for how long the Islands is going to
22 [ wordld take the CY out of this body and the attorney 22 have dependent situations like that, but I don't see
] will be very cross with me, but as 1 say, my shoulders 23 that the President of the Court of Appeal could not sit |
24 are broad enough so I aceept that. 24 on itas member. 1'm not saying he must be chairmar,
25  ALDEN M MCLAUGHLIN: Mr Chairman, | value your viswzand | 25 I'm ot saying that he shouldn't be, but I don't believe
Page 101 Page 103
1 judgment greatly, but I don't think that that proposal 1 that the Chief Justice should — I go back to that
2 can work in Cayman Islands for two reasons, One, we 2 poiat,
3 have an itinerate Court of Appeal, g0 the President of 3 [ANHENDRY: Iunderstand you -
4 the Court 'oflAppwl is in Cayman Islands inaximum eight 4  ALDEN MMCLAUGHLIN: We are under soie pressore.
5 weeks for the vear. He or she peneraliy has lirtle 5 IAN HENDRY: I think this is too important to fry and rush.
6 appreciation of what obtains in the operations 6 We should take time out to think about it and let you go
7 administration and otherwise of the court systerm. 7 to your appoiniiment at Her Majesty's Treasury and we
8 I tell you that as one whe worked as deputy clerk of the 8 will suspend our discussions on this. Yau have two
9 court for thres years and spent 20 years in the bar. 9 meeiings. How long? _
(-\_1 10 So what would happen if we put the President of the 10 ALDEN M MCLAUGHLIN; I don't expect we'll be finished much
U 11 Court of Appeal ag the sole Cayman Islands judicial rep 11 before 7, 5ir.
’ 12 is that, generally speaking, an informed view of what 12 AN HENDRY: Oh, before 77
12 was trangpiring in judicial circles would not be brought 12 ALDEN M MCLAUGHLIN: [Fthis meeting gefs moved forward,
14 to the table, 14 which is what is being asked for, then perhaps 6.15 or
15 Then there are the inevilgble tensions that are 15 thereabouts. But we have two 45-ininute mestings, so
16 - going (o be created when you have the President of the 16 getting in and out and so forth.
17 Court of Appeal o there but you've left the man who 17 TAN HENDRY: You have o go pretty seon, any minule?
18 actually has to tun the ship off of it. We must not 18 ALDEN M MCLAUGHLIN: Yes, sir.
19 underestimate how that is going to affect the 1  KURT TIBBETTS: How many more points de we have to discuss?
20 administration of justice. 20 IAN HENDRY: I don't think we do.
21 MCKEEVA BUSH: Mr Chairman, it may be so that lhe 21  KURT TIBBETTS: Are we good with everything €lse?
22 president -- and T make no special -- 22  IANHENDRY: For the sake of good ovder, let me tell you
21 IAN HENDRY:; Sorry. 23 that, unless beaten over the head.with amallet, in the
24 MCKEEVA BUSH: Imake no special appeal for the President of | 24 next drafl, the right to silence will be inscribed in
25 the Court of Appeal. I hope one of these days that 25 the way that you proposed and that the Attorney General
Page 102 Page 104
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i advised would be the safest course. That is what 1 (<) the words at the end "but do rot cutrently hold such
2 I propose to do. The other thing which was leftin a 2 office in the Cayman Islands” are also deleted, it
3 state of confuision is the question of term limite. My 3 leaves open the possibility that one of the two could be
4 conclusion on that was that thers seemed to be no 4 the Chief Justice. Could be. The second of them could
5 objection 1o that provision remaining in the text, so it 5 be another judge of the Court of Appeal or of the Grand
[ will remain in the text. There is no other issus that 6 Coust.
7 I'm aware of except the question of whether the Chief 7  ALDEN MMCLAUGHLIN: Mr Chairman, doesn't that just allow in
8 Justice sits on the Judicial and Legal Service 8 the back door what we're trying to avoid stating?
g Commission, as far as I'm aware. [ hope nobody’s going 9 JANHENDRY: No. Well, the acvantage of it is flexibility.
10 o give me a surprise. 10 At the moment, it's quite an inflexible regime. Ifis |
11 MCKEEVA BUSH: IDD we have much more te say on it? Jean't | 11 two ex officio irrespective of what they may be Tike,
12 say much more unless somebudy'raises something new. 12 how hard-working they are, =t cetera, et cetera, and two
12 ALDENM MCLAUGHLIN: Mr Chairman, the Leader of the 13 who must eome from outside. Tt's quite inflexible.
14 Opposition is saying he thinks we should finish this 14 Whereas if you had the president and two persons who
15 point and go. Obviously with the benefit of reflection, 15 hold or have held - had judicial office ina
16 I'm not ruling out the possitility that someone will 16 Commonwealth coungil or Freland, full stop, thers i's
17 come up with something else, any other way io constinue 17 more flexibility amongst those two to iave a whoily
18 this commission. But 1 doubt seripusly whether there 13 Tocal all three judicial men being locally, or a
19 are many other options in relation to this. The policy 19 mixture. It's the only immediats halfway honse I can
O 20 issue is whether the Chisf Justice should be on or not. 20 think of.
21 We have toyed with the possibility of perhaps ons of the 21 ALDEN MMCLAUGHLIN: But, Mr Chairman, that then puts us
22 (inaudible) judges being on instead, but I think those 22 back where we were in the first place with the abiding
23 of us who know how these things work -- I know that the 23 concerns about who will be involved in the tribunal,
24 Attorney General is being carefully very silent about 24 because we don't want a Chief Justice or the President
25 all this — he turns his head now. But that will create 25 of the Court of Appeal sitting in a tribunal dealing
Page 105 Page 107
1 adynamic within the small judiciary which we have which 1 with disciplinary issues. So we have to preserve the
2 we can de without, Tt seems to me quite simple. Either 2 ability, I believe, to have twa from ouiside the active
3 we have the Chief Justice on or we lose both the 3 judiciary.
4 President of the Coutt of Appeal and the Chief Justice 4 IANHENDRY: Yes, Itake your point
5 and then we have 10 local judiciz] representation on 5 MICHAEL BRADLEY: T'm deeply concerned that this thread is
& there, which [ just don't think is viable. 1think it's . 4 going to unravel so much that we will be faced with the
7 going to seriously undermine both the eredibility and 7 situationy of having to go back to the Minister.
g viability of this new institution. 8 1 haven't been asked, but I just volunteer my own
. % MCKEEVA BUSH: Mr Chairman, I still believe that Idon'tses | 9 opinion, and [ hgree with Ian that the Chief Justics in
(- ) 10 why we're taking off the President of the Court of 10 a small community, 25 we are in the Cayman slands,
-\“" 11 Appeal, [ think it's a good choice. I hope it would 11 should nol be on it. You say there's & largs ber, and
12 not have the kind of conflicts that can be created or 12 there is, but lﬁe ar that praciices in front of the
13 come into play with the Chief Justice, and I certainly 13 eourts is perhans a quarter of that of the lawyers in
14 don't have any qualms about supporting the Court of 14 the Cayman [slands, and I can ses practical difficulties
15 - Appeal judge, because he will come back to Cayrman fora i5 arising, as in the past, if there are persanal conflicts
16 mesting and we know more than what other peaple have to 16 that exist there. 1 foel the Chisf Justice should be in
17 do. Certainly if you look at the qualities we have now, 17 this ivery tower and net involved with what can be
18 we certainly have a very high calibre person, a 18 controversial or conientious situations. This is my
9 knowledgeable person in the President of the Court of 19 personal view and [ haven't consulted with Jan about it.
20 Appeal, I'm not saying we'll not get better, but — 20 MCKEEVA BUSH: Ithink that what the chairman is saying and
21 IAN HENDRY: 1mean, the only compromise I can think of 21 what Mr Bradley said makes some sense. That could be
22 immediately -- sorry, McKeeva. 22 left open. T don't Tike fo leave things open, but --
23  MCKEEVA BUSH: No, [ finished. © 23 yeah.
24 [AN HENDRY: I'm trying to be heipful. 24 ALDEN M MCLAUGHLIN: So, Mr Chainnan, are we saying then
25 On this lext, if the Chief Justice was deleted but 25 that betwesn us the compromise could be that we keep all
Page 1046 Page 108
27 (Pages 105 to 108)
Merrill Legal Solutions 190 Flest Street
www.mertrillcorp.com

London EC44A 2AG




Day 3 Cayman Islands

5th February 2009
1 of the other provisions, we have two persons appointed
2 who hold or have held judiciai office but are not
3 currently doing s in the Cayman Islands, the President
4 of the Court of Appeal and one other justice or one
5 oftber person who holds high judicial office in the
6 Cayman Islands? .
-7  MICHAELBRADLEY: Holds or is qualified to bold.
g8  ALDEN MMCLAUGHLIN: Holds or is qualified to hold.
9 LaN HENDRY: Somy, to hold high judicial office in the
10 Cayman Islands.
11 ALDEN MMCLAUGHLIN; In the Cayman Islands. That doesn't
12 quite mest what [ think is 2 ta2l important
13 congideration, which is that whoever — by one means or
14 another, the persons who sit on this commission ought to
13 have real, active, current understanding of the issues
i6 that are contained within the Jocal judiciary. That is
17 the fundamental problem,
18 So | amn relenting on the person on the Chief Justice
19 tecassarily being named, but I do believe that it could
D 20 happen and that the locz] judiciary wust be represented
\-) 21 on this commission, atherwise it's going to have no
22 respect, get no co-pperation, and it may have authority
23 but you iry exercising authority without co-operation.
24 We all have, and we know whete we get to.

25  MICHAFL BRADLEY: Well, if you can reluctantly go back and

Page 109

say that this is this possibility, [ think leaving that
flexibility could solve the problem at the mement and we
can go ahead with it, the constitution. In the long
run, if things don't work, you can always do a minor
one-line amendment of the constitution.

LAN HENDRY: T'm very conscious that you don't wanito be |
late for your appoiniments. [f you would frust us to,
with the help of Jeffrey, just try and get that down on
paper, I'm sure he'll tell you latet on.

KURT TIBBETTS: If you are satisfied that everything else is
in order, sir? )

L= - - R Y A

@,

—
—

12 IANHENDRY: ]am.

13  XURT TIBBETTS: Andwe can leave you to it?

14 IANHENDRY: You cenleave us to it. There are enough of
15 your ¢olleagues around to see that there's ne hanky

16 panky,

17 KURT TIBBETTS: That was not what T meant. I was not
18 thinking that. But if you would like te play with

19 words, 5o can 1, sir. Thanks again, We've said it in

20 long words and I say shortly ence more. Thank you.

21 IANHENDRY: Thank you, too. Those who are happy to stay
22 behind and try and see off this last point, fhat would

23 be good. 1t's just a matter of drafting now.

24 (330pm)

25 (The hearing concluded)
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